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I[.INTRODUCTION
A. Overview
1. Thisisthe Second Report and Order in the Commission's ongoing proceeding to
establish and license Local Multipoint Distribution Service (LMDYS), a fixed broadband point-to-

multipoint microwave service, in the 27.5-29.5 GHz band (28 GHz band). We adopt, in part,
service rules proposed in the First NPRM and Third NPRM to govern the licensing and
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operations of LMDS.! We adopt, in part, competitive bidding rules proposed in theThird NPRM
to select among mutually exclusive applications for LMDS. We also adopt, in part, proposalsin
the Fourth NPRM to redesignate spectrum in the 31.0-31.3 GHz band (31 GHz band) for LMDS
and to impose dligibility restrictions on certain potential applicants? We rule on petitions for
reconsideration of the Commission's dismissal of waiver applications in theFirst NPRM. We aso
adopt a Fifth Notice of Proposed Rulemaking proposing specific procedural, operational, and
administrative rules for the partitioning and disaggregation of LM DS licenses?

2. Our decision today will open the door for a new broadband wireless service. The
technology developed for use in this frequency band provides very high subscriber capacity for
two-way video telecommunications. There is sufficient capacity in the proposed LMDS system
designs to provide wireless competition to both local exchange carriers (LECs) and cable
television systems, even in urban areas. In addition, based on the interest generated in LM DS by
entrepreneurs in the United States, LM DS has attracted attention and support from both
developed and developing countries around the world. LMDS developers offer the prospect of
modern wireless telephone systems, video distribution, and other communications services to
developing countries that do not have awireline or cable infrastructure.

3. We defer issuing afina Order on our Tentative Decision and Supplemental Tentative
Decision in the Third NPRM regarding CellularVision's' pioneer preference request in theFirst
NPRM, and, instead, order the Wireless Telecommunications Bureau and the Office of
Engineering and Technology to initiate a peer review process. Pursuant to Section 1.402(h) of

! Rulemaking to Amend Part 1 and Part 21 of the Commission's to Redesignate the 27.5-29.5 GHz Frequency Band
and to Establish Rules and Policies for Local Multipoint Distribution Service: RM-7872, RM-7722, Applications for
Waiver of the Commission's Common Carrier Point-to-Point Microwave Radio Service Rules, Suite 12 Group Petition
for Pioneer's Preference: PP-22, University of Texas - Pan American Petition for Reconsideration of Pioneer's
Preference Request Denial; Notice of Proposed Rulemaking, Order, Tentative Decision, and Order on Reconsideration,
8 FCC Rcd 557 (1993) (First NPRM); Rulemaking to Amend Parts 1, 2, 21, and 25 of the Commission's Rulesto
Redesignate the 27.5-29.5 GHz Freguency Band, to Reallocate the 29.5-30.0 GHz Frequency Band, to Establish Rules
and Poalicies for Local Multipoint Distribution Service and for Fixed Satellite Services: CC Docket No. 92-297, and
Suite 12 Group Petition for Pioneer's Preference: PP-22; Third Notice of Proposed Rulemaking and Supplemental
Tentative Decision, 11 FCC Rcd 53 (1995) (Third NPRM).

2 Rulemaking to Amend Parts 1, 2, 21, and 25 of the Commission's Rules to Redesignate the 27.5-29.5 GHz
Frequency Band, to Reallocate the 29.5-30.0 GHz Frequency Band, to Establish Rules and Policies for Local Multipoint
Distribution Service and for Fixed Satellite Services, First Report and Order and Fourth Notice of Proposed
Rulemaking, FCC 96-311, released July 22, 1996 (First Report and Order and Fourth NPRM).

® Comments filed in response to the First NPRM, Third NPRM, and Fourth NPRM and considered in the Report and
Order are listed in Appendix E. Weinclude an abbreviated name for each commenter and that abbreviation isused in
this Report and Order.

* CelularVision is the successor-in-interest to Suite 12 Group and Hye Crest Management, Inc.
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the Commission's Rules the Chief, Office of Engineering and Technology, will select a panel of
expertsto review CellularVision's technology and recommend whether the request should be
granted. The Commission will establish, conduct, and seek the consensus of the panel pursuant to
the Federal Advisory Committee Act, and will evaluate its recommendationsin light of all the
submissions and comments in the record. In addition, panelists will have the authority to seek
further information pertaining to preference requests and to perform field evaluations, as

appropriate.

4. The Commission makes no warranties about the use of this spectrum for particular
services. Applicants should be aware that a Commission auction represents an opportunity to
become a Commission licensee in this service, subject to certain conditions and regulations. A
Commission auction does not constitute an endorsement by the Commission of any particular
services, technologies, or products, nor does a Commission license constitute a guarantee of
business success. Applicants should perform their individual due diligence before proceeding, as
they would with any new business venture.

B. Background

5. In January 1991, the Commission granted the application of CellularVision's
predecessor-in-interest, Hye Crest Management, Inc., for alicense to provide LMDS in the 27.5-
28.5 GHz frequency band covering the New Y ork City Primary Metropolitan Statistical Area
(NYPMSA).® The application was granted pursuant to waiver of the point-to-point rulesin Part
21 in order to allow afixed cellular point-to-multipoint operation for video distribution (wireless
cable). The licensee was granted waivers of Sections 21.108 (directionalization and bandwidth
requirements) and 21.700 (status eligibility).

6. CelularVisionis currently providing competitive video distribution service within its
assigned service area.” The licensee is also planning to implement telecommunications service.
Approximately 975 applications similar to Hye Crest's were filed between February, 1991 and
October, 1992 requesting waiver of the point-to-point rules so that point-to-multipoint service
could be offered® The Commission implemented a freeze on the acceptance of applications for

5 47 CFR § 1.402(h).

& Application of Hye Crest Management, Inc., for License Authorization in the Point-to-Point Microwave Servicein
the 27.5-29.5 GHz Band and Request for Waiver of the Rules, File No. 10380-CF-P-88, Memorandum Opinion and
Order, 6 FCC Rcd 332 (1991) (Hye Crest Management ).

" CellularVision filed atimely renewal application for its commercial license for the NYPMSA. The Commission
will commence processing CellularVision's renewal application by placing the application on Public Notice not later
than 30 days after the release date of this Order. The new LM DS services rules will apply to thisrenewal application.

8 The Commission denied the waiver requests and dismissed the applications in the First NPRM .
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common carrier point-to-point microwave service in the 28 GHz band in an order released
October 29, 1992, to stop the filing of additional waiver applications?

7. Thisrulemaking proceeding was initiated by three petitions for rulemaking concerning
the 28 GHz band. Harrisfiled a petition for rulemaking requesting that the Commission
channelize the 28 GHz band so that manufacturers of point-to-point equipment could standardize
their systems. CellularVision filed a petition for rulemaking to change the point-to-point rulesin a
manner consistent with its waiver so that point-to-multipoint video distribution service could be
offered on aregular basisin the band. In response to CellularVision's petition, Video/Phone filed
a petition for rulemaking proposing a broadband, on-demand video telecommunications service.

8. The First NPRM was released on January 11, 1993. In it, the Commission considered
the three petitions for rulemaking. The Commission tentatively concluded that redesignation of
the fixed point-to-point use of the band to fixed point-to-multipoint could stimulate greater use of
the 28 GHz band, and proposed detailed service rules (other than technical requirements) for
implementation of LMDS. The Commission did not specify what type of service would have to
be offered, indicating that the marketplace would best decide the use of this spectrum.

9. The Commission proposed two blocks of 1,000 megahertz each for LMDS. This
proposal was based on CellularVision's existing technology® However, because the 28 GHz
band is alocated on a co-primary basis with the Fixed Satellite Service (FSS) for uplinks, the
Commission also requested comment from satellite entities regarding the effect of redesignation
and the proposed rules on any proposed satellite use of the band.

10. Inresponse to the First NPRM, a number of different uses were proposed for
terrestrial and satellite licensing. The Commission considered various proposals for the 28 GHz
band and released the Second Notice of Proposed Rulemaking (Second NPRM) on February 14,
1994 In it, the Commission found that the majority of parties supported the Commission's
finding of widespread interest in point-to-multipoint uses of the 28 GHz band, but aso found
significant interest in the band on the part of the satellite industry. Accordingly, the Commission
tentatively concluded that the public interest would be served by allowing both terrestrial and
satellite providers to co-exist in the 28 GHz band, and decided to begin a negotiated rulemaking

° Petitions for Redesignation of the Common Carrier Point-to-Point Microwave Radio Service Frequency Band 27.5-
29.5 GHz, RM-7722, RM 7872, Order, 7 FCC Rcd 7201 (1992).

10 CdlularVision, by virtue of its license pursuant to waiver of the existing point-to-point rules, isthe only operator
licensed to provide LM DS in the United States; it is operating a system in Brighton Beach, New Y ork City.
CelularVision and TI have operating systems in other countries. Other LM DS devel opers are testing prototypes and
components. A number of LMDS developers have experimental licenses.

" Rulemaking to Amend Part 1 and 21 of the Commission's Rules to Redesignate the 27.5-29.5 GHz Frequency
Band and to Establish Rules and Policies for Local Multipoint Distribution Service, RM-7872, RM-7722, Second
Notice of Proposed Rulemaking, 9 FCC Rcd 1394 (1994) (Second NPRM ).
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procedure to develop technical rules for sharing the band. As aresult, the Commission
established the LMDS/FSS 28 GHz Band Negotiated Rulemaking Committee (NRMC).

11. The NRMC met between July 26, 1994, and September 23, 1994; the Report of the
Committee, dated September 23, 1994, was presented to the Commission and isincluded in the
docket of this proceeding. The results of the work of the NRMC indicated that LMDS and FSS
service uplinks (i.e., the ubiquitous subscriber transceivers) are not technically able at thistimeto
share the same spectrum, and that LM DS and feeder links to non-geostationary satellites
operating in the Mobile Satellite Service (MSS) could share the same spectrum, subject to feasible
sharing criteria. The Commission released the Third NPRM on July 28, 1995, that proposed to
segment the 28 GHz band to permit both LM DS and FSS systems to operate and to
accommodate feeder links for certain M SS systems in the band. We also proposed service and
technical rules revised from the First NPRM and competitive bidding procedures to choose
among mutually exclusive applications.

12. IntheFirst Report and Order and Fourth NPRM, we adopted our proposal to
designate band segments in the 28 GHz band for several types of wireless systemsand cleared the
way for our consideration in this Report and Order of the proposed, outstanding service and
technical rulesin order to implement LMDS. We proposed to designate the 31 GHz band for
LMDS use on a primary protected basis. We sought comment on whether the Commission
should adopt LM DS €ligibility or use restrictions for incumbent LECs and cable operators within
thelir respective geographic service areas. Those issues are resolved in this Order.

C. Summary of Decision
1. LMDS Service Rules and Related Decisions

13. Following is asummary of our actions with respect to LMDS service rules and related
issues:

m Spectrum at 31.0-31.3 GHz is designated for LM DS, and incumbent licensees, other than
Local Television Transmission Service (LTTS) licensees, are protected from harmful
interference in the segments at 31.0-31.075 and 31.225-31.300 GHz.

® The LMDS spectrum (27.5-28.35 GHz, 29.1-29.25 GHz, and 31.0-31.3 GHZz) will be
licensed by the 493 Basic Trading Areas (BTAS) for atotal of 1,300 GHz of spectrum per
BTA.2

2 See Rand McNally Commercial Atlas & Marketing Guide 36-39 (123d ed. 1992). For alisting of the counties that
comprise each BTA service area employed in Personal Communications Service (PCS), see Public Notice, Report No.
CW-94-02 (Sept. 22, 1994). Rand McNally isthe copyright owner of the Major Trading Area(MTA) and BTA
Listings, which list the BTAs contained in each MTA and the counties within each BTA, as embodied in Rand
McNally's Trading Area System MTA/BTA Diskette, and geographically represented in the map contained in Rand
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® Two licenses, for 1150 megahertz and for 150 megahertz, will be awarded for each BTA,
for atotal of 986 LMDS licenses.

m All licensees will be permitted to disaggregate and partition their licenses pursuant to our
genera Part 101 assignment and transfer rules.

®m There are no restrictions on the number of licenses a given entity may acquire.

® |Incumbent LECs and cable companies may not obtain in-region 1,150 megahertz licenses
for three years.

® L MDS includes both common carrier and non-common carrier services, and an applicant
may request authorization in alicense on acommon carrier basis, a non-common carrier
basis, or on both a common carrier and a non-common carrier basisin asingle license.

m L MDS licensees will be subject to liberal construction requirements.

m All petitions for reconsideration of our decision to dismiss the waiver applications made by
entities seeking a license under Hye Crest Management are denied.

m Asnoted,*®* we direct the Chief, Office of Engineering and Technology, to select a panel of
expertsto review CellularVision's technology and recommend whether its pioneer
preference request should be granted.

2. Competitive Bidding Rules and Procedures

14. Following isasummary of our actions with respect to LM DS competitive bidding
procedures:

® We will use simultaneous multiple round auctions for LMDS.

® We will announce by Public Notice prior to the LM DS auction the general guidelines for
bid increments; we will use a smultaneous stopping rule; we will reserve the discretion to
vary the duration of the bidding rounds or the interval at which bids are accepted; and we
will use the Milgrom-Wilson activity rule with some variations.

McNally's Commercial Atlas & Marketing Guide. The conditional use of Rand McNally copyrighted material by
interested personsis authorized under a blanket license agreement dated February 10, 1994, and coversuse by LMDS
applicants. This agreement requires authorized users of the material to include alegend on reproductions (as specified
in the license agreement) indicating Rand McNally ownership.

¥ See para. 3, supra.



Federal Communications Commission FCC 97-82

® \We delegate authority to the Chief, Wireless Telecommunications Bureau, to determine an
appropriate calculation for the upfront payment, which the Bureau will announce by Public
Notice.

® \Winning bidders must supplement their upfront payments with a down payment sufficient to
bring their total deposits up to 20 percent of their winning bid(s).

®m There will be a substantial payment assessed if bidders withdraw a high bid, are found not
be qualified to hold licenses after submitting a high bid, or default on payment of a balance
due.

® \We adopt installment payments and bidding credits for small entities participating in LMDS
auctions.

[I.LOCAL MULTIPOINT DISTRIBUTION SERVICE
A. Designation of Spectrum in 31 GHz Band

1. Background

15. IntheFirst Report and Order and Fourth NPRM, we adopted a band plan that
designated the spectrum in the 27.5-30.0 GHz band (28 GHz band plan) for LMDS systems.
However, we required that LMDS licensees restrict their operations to hub-to-subscriber trans-
mission in the 29.1-29.25 GHz segment* Thus, LM DS licensees would not have 1,000 mega-
hertz of unencumbered spectrum. We proposed to designate the 31.0-31.3 GHz (31 GHz) band
for LMDS on a primary protected basis, in order to ensure that there is adequate two-way
interactive capacity for the various proposed LMDS systems™ We requested comment on our
proposal to designate LMDS as aprimary ~ protected” use at 31 GHz, which meansthat LMDS
providers would be entitled to interference protection from any other current authorized primary
user of the band.*®* We requested comment on any technical issues that LM DS operators might
encounter and possible measures for overcoming such technical difficulties associated with LMDS
use.

4 Fourth NPRM, at paras. 67-71, 97-98.
5 |d. at para. 100.

16 |d. Wefound that current rules governing licensing of spectrum in the 31 GHz band do not provide interference
protection to any operationsin the band. Id. at paras. 95, 96 (citing Sections 21.701(k), 74.602(h), 78.18(a)(5),
94.65(n), and 95.1(b) of the Commission's Rules, 47 CFR 8§ 21.701(k), 74.602(h), 78.18(a)(5), 94.65(n), 95.1(B)).
We explained that the service rules had been adopted to satisfy various types of short range, fixed and mobile com-
munications requirements in the 31 GHz band. 1d. at para. 99 (citing Establishment of a Spectrum Utilization Policy for
the Fixed and Mobile Services Use of Certain Bands Between 947 MHz and 40 GHz, Gen. Docket No. 82-334, Second
Report and Order, FCC 85-49, released Feb. 8, 1985) (Spectrum Utilization Second Report and Order )).
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16. We addressed the extent to which the 31 GHz band is encumbered by existing services
and the possible impact of our proposal on these services. We found that existing use is light and
concentrated in only afew areas, and that the magjority of the licensees are local governments us-
ing the band to monitor and control traffic light facilities. We concluded that our proposal to
make LMDS a protected service presupposes that incumbent licensees would continue to operate
on an unprotected basis as secondary to LMDS. We found that overlaying LM DS operationsin
those areas where there are existing users raises potential interference problems that could de-
grade the utility of such systems, as well as adversely affect the new LMDS operations!’

17. Consequently, we proposed a number of aternatives for accommodating incumbent
licensees without limiting the usefulness of the band for LMDS. We pointed out that in adopting
the 31 GHz rules, we had directed entities that could not operate where there is a potential for
harmful interference to operate instead in other bands where protection is provided. We stated
that the 31 GHz services are permitted in the 23 GHz band and requested comment on the reloca-
tion of incumbent 31 GHz systems to that band. We asked whether incumbents should be entitled
to any recovery for reasonable relocation costs and, if so, if LM DS applicants should be required
to contribute to the recovery of such reasonable costs’®

18. Alternatively, we requested comment on whether there are any methods by which the
incumbent services could be accommodated without delaying, causing interference to, or limiting
the usefulness of LMDS at 31 GHz. We pointed out that although incumbent licensees have
assumed all the risks of receiving interference, we nevertheless encouraged cooperation among
the LMDS providers and existing licensees in exploring any methods that would alow the
services to coexist without placing any economic or technical burdens on the LM DS providers.
We also asked if there are existing mechanisms that will permit all of these services to share the
entire band. Finally, we requested comment on whether we should accept any new applications,
modifications, or renewal applications in the 31 GHz servicesin light of the proposal to establish a
secondary status for these services™®

19. The following sections, in reviewing the record and presenting our decisions, address
several broad issues. First, isthere aneed for 1,000 megahertz of unencumbered spectrum for
LMDS and, if so, does the 31 GHz band offer the best means of achieving thisin combination
with spectrum at 28 GHz that we have aready assigned to LMDS? Second, if we utilize
spectrum at 31 GHz for LMDS, what is the nature of incumbent operations that will be affected
and what is the level of incumbent usage? Third, how should we weigh the utility of these uses as
compared to LMDS? Fourth, in making spectrum at 31 GHz available for LMDS, should
incumbents be relocated to other bands, or should some form of sharing the 31 GHz spectrum be

7 |d. at paras. 99, 102-103.
18 |d. at para. 102.

1 |d. at paras. 103-104.
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developed that balances the needs of incumbents and LM DS providersin away that best serves
the public interest?

2. Comments

20. Support for our proposal to redesignate, on a primary protected basis, the 31 GHz
band for LMDS is expressed by a variety of proponents of LMDS. Thisincludes satellite systems
represented by GE, Hughes, LM C, and Motorola, which argue that allocating an additional 300
megahertz of spectrum for LM DS use isimportant to satisfy their spectrum requirements and
promote innovative satellite networks with a wealth of high-speed, broadband, interactive services
on demand within the United States and around the globe?® They state that the additional unen-
cumbered spectrum for LM DS will solve concerns created by theFirst Report and Order, in
which we provided that 150 of the 1,000 megahertz in 28 GHz would be shared on a co-primary
basis with NGSO/M SS feeder links.

21. Support asoisfiled in comments of various groups and associations on behalf of their
members, including PTV, Ad Hoc RTG, and WCA. PTV generally supports the availability of the
proposed spectrum for use by its public television station members® Ad Hoc RTG argues that
we should designate 300 megahertz because of significant demand for the two-way interactive
services that LM DS can provide and that rural telephone companies seek to promote” WCA
points out that we correctly found that wireless cable operators, which it represents, could use the
additional spectrum for two-way LMDS services to provide local telephone servicesin
competition with local telephone companies®

22. Support for alocating an additional 300 megahertz for LMDS also was filed in
comments by HP, RioVision, and WebCel, which argue that the extra capacity is needed to ensure
the economic viability of an interactive LM DS system and accommodate the two-way and
symmetric broadband LMDS uses that are expected to compete with incumbent cable and
telephony services?

% GE Commentsto Fourth NPRM at 1-3; Hughes Comments to Fourth NPRM at 2; LMC Commentsto Fourth
NPRM at 3-4; Motorola Reply Commentsto Fourth NPRM at 4.

2L PTV Commentsto Fourth NPRM at 3.
2 Ad Hoc RTG Comments to Fourth NPRM at 7-8.
2 WCA Commentsto Fourth NPRM at 1-3.

2 HP Commentsto Fourth NPRM at 2; RioVision Comments to Fourth NPRM at 1; WebCel Reply Comments to
Fourth NPRM at 18-19.
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23. CdlularVision submits extensive comments in support of our proposal, which it
arguesis an essential element of its efforts since 1991 to establish LM DS on sufficient spectrum
to develop the multiple potential uses for LMDS that are not yet ascertained”® CellularVision
initiated LM DS under the Pioneer's Preference authorized in theFirst NPRM, and anticipates
offering consumers the full range of two-way services intended by designating additional spectrum
for LMDS. Itsaffiliate, CVTT, states that it developed the multi-faceted high-tech LM DS tech-
nology and urges we promptly designate 31 GHz for LM DS so that industry will develop the new
equipment and applications to create commercialy viable uses with the 28 GHz spectrum?®
Other developers of LMDS that submit comments in support are Endgate, M/A-COM, TI, and
Titan. They urge us to promptly designate the additional spectrum in 31 GHz to provide the tech-
nology sector with the assurance to develop and implement the services intended for LMDS?

24. In response to our request for comments on the technical adaptability of the band,
ComTech states that equipment costs would be higher if the 31 GHz band is used rather than 1
gigahertz of contiguous spectrum, because multiple antennas would be required rather than only
one.?® RioVision isconcerned asto what additional equipment may be required for two-way
transmissions in 31 GHz and how much the additional equipment will cost*® However,
CdlularVision and CVTT assert that leading LM DS manufacturers, such as Philips, Titan, and
M/A-COM, are expected promptly to develop commercialy viable applications and equipment for
use of the 31 GHz band in conjunction with their equipment for the 28 GHz band*® However,
they request that LM DS licensees be given the flexibility to deploy services that can use the 31
GHz spectrum until the technology is developed for LMDS uses. M/A-COM and Titan confirm
that they intend to commit research and development resources to develop commercialy viable
hardware to be used in connection with the 28 GHz LMDS systems® Endgate asserts that the
technical solution for antennas and active electronics is more difficult to design and produce if the
return link iswithin the 31 GHz band, but that solutions can be readily developed once we
designate the spectrum.®

% CédlularVision Commentsto Fourth NPRM at 7-8; CellularVision Reply Comments to Fourth NPRM at 6-7.
% CVTT Commentsto Fourth NPRM at 5.

" Endgate Comments to Fourth NPRM at 1; M/A-COM Commentsto Fourth NPRM at 4; T1 Reply Comments to
Fourth NPRM at 1-4; Titan Reply Commentsto Fourth NPRM at 1.

% ComTech Comments to Fourth NPRM at 2.

» RioVision Commentsto Fourth NPRM at 1.

% CelularVision Commentsto Fourth NPRM at 5, 8; CVTT Commentsto Fourth NPRM at 5.

% M/A-COM Reply Commentsto Fourth NPRM at 4; Titan Reply Comments to Fourth NPRM at 1.

2 Endgate Comments to Fourth NPRM at 1.
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25. Inresponse to our request for comments on proposals for accommodating incumbent
services authorized under the existing 31 GHz services, severa of the comments argue that no
alternative provisions for protecting them from interference are warranted because incumbent
licenses are issued on a non-protected basis and thus they are secondary to any other service that
may operate on the band*® ComTech contends that if these licensees cannot operate on a non-
interference basis, it is their legal and financial responsibility to correct that interference® GE
argues that they should be required to terminate operations or move to another band if itis
technically infeasible for current systems to coexist with LM DS

26. CdlularVision and Tl argue that the licensees knowingly accepted such non-protected
licenses and have no legitimate expectation of protection in the face of harmful interference from
LMDS* Hughes argues that our proposal does not alter the legal standing of incumbent
licensees” ComTech, RioVision, and TI object to any compensation if such licensees are relocat-
ed, inasmuch as they are secondary users that must bear the impact of any interference problems,
and to any applications for licensing of such services or, as Tl further argues, any grandfathering
of existing licensees®

27. CdlularVision, Endgate, and HP support our suggestion for cooperation among
LMDS interests and incumbent 31 GHz licensees to explore methods for allowing both tech-
nologies to coexist on the 31 GHz band. HP is concerned about displacing existing services,
particularly local municipalities using the spectrum for traffic control, and suggests alternatives
that include splitting 31 GHz into two bands, establishing criteria for sharing that eliminates
potential interference, and relocating traffic signal systemsto 28 GHz* On reply, CelularVision

% CdlularVision Commentsto Fourth NPRM at 9; CellularVision Reply Comments to Fourth NPRM at 6;
ComTech Comments to Fourth NPRM at 7; GE Comments to Fourth NPRM at 3; Hughes Comments to Fourth NPRM
at 2; Hughes Reply Comments to Fourth NPRM at 2; RioVision Comments to Fourth NPRM at 2; Tl Reply Comments
to Fourth NPRM at 6.

% ComTech Commentsto Fourth NPRM at 7.

% GE Commentsto Fourth NPRM at 3.

% CélularVision Reply Commentsto Fourth NPRM at 4; T1 Reply Commentsto Fourth NPRM at 6-7.

%" Hughes Reply Comments to Fourth NPRM at 3.

% ComTech Comments to Fourth NPRM at 7; RioVision Commentsto Fourth NPRM at 2; Tl Reply Commentsto
Fourth NPRM at 10-11.

% HP Commentsto Fourth NPRM at 3.
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submits a plan for sharing the band with incumbent users®® Endgate submits another plan based
on different ssgmentation for sharing the band with incumbents®

28. Opponents of our proposal to redesignate 31 GHz spectrum for LM DS include a vari-
ety of proponents of existing 31 GHz services, asidentified below. Asagenera matter, parties
opposing our proposal argue that we underestimated the extent and importance of the incumbent
31 GHz services and licensees, in particular those governmental entities using the spectrum for
traffic and air pollution control. They argue that the impact of LM DS operations as proposed
would undermine all existing operations and be contrary to the public interest. Most oppose any
alternative that requires them to leave the 31 GHz band and subjects them to interference from
LMDS. Most request that a plan be developed that allows them to continue existing services at
least in part of the band while providing LM DS with the spectrum needed.

29. Several governmental entities submit comments in support of the continued use of 31
GHz for traffic control systems. The municipalities include the Cities of Palm Springs, San Diego,
and Topeka, which are licensees, and the City of Long Beach and the
City and County of Honolulu, which are not licensees. They all have purchased and installed 31
GHz radio links to interconnect signalized intersections with a Traffic Management Center in
systems that manage traffic incidents, congestions, and synchronization. They intend to extend
the systemsinto growing areas. They argue that their 31 GHz microwave systems are cost-
effective and inexpensive to install and maintain. They request that we maintain their ability to
use the frequency for their traffic control systems and that we not permit LM DS to interfere with
such services, which would create undue hardships. Many of the systems are part of Intelligent
Transportation Systems (ITS) promoted under Federal transportation goal s

30. Comments also were filed on behalf of the State of California (by MSAPRC) and by
Nevada DOT. MSAPRC argues that it has funded signal synchronization projectsin 31 GHz
along heavily traveled, multijurisdictiona arterial highways in Southern California as a specific air
pollution reduction strategy. Nevada DOT is replacing an outdated traffic system throughout the
metropolitan Las Vegas Area, for which applications are pending, with a system that relies on 31
GHz channels for surveillance. MSAPRC and Nevada DOT argue that the harmful interference
from LM DS would seriously impair such systems and they request we adopt a plan that permits
31 GHz systems to continue to operate and grow*

“ CéelularVision Reply Commentsto Fourth NPRM at 8-10.
“ Endgate Reply Comments to Fourth NPRM at 1.

2 Honolulu Comments to Fourth NPRM at 1; Long Beach Comments to Fourth NPRM at 3-4; Palm Springs
Commentsto Fourth NPRM at 2; San Diego Comments to Fourth NPRM at 1-2; Topeka Comments to Fourth NPRM
al.

“ MSAPRC Commentsto Fourth NPRM at 1-2. Nevada DOT filed commentsin aletter on September 5, 1996,
which also summarized an ex parte contact, after the period closed for the filing of comments. Nevada DOT Letter of
Sept. 5. We accept these late-filed comments as part of the record in order to ensure a complete assessment of issues
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31. Comments also were filed by USDOT, through its ITS Joint Program Office, and by
SBA. USDOT assertsthat it and area governments are making major investments in new tech-
nologies to aleviate traffic congestion and that 31 GHz point-to-point microwave links are asig-
nificant tool. SBA arguesthat in the Initial Regulatory Flexibility Analysis (IRFA) in theFourth
NPRM, we underestimated the number of small entities to be affected by our proposed rede-
signation of 31 GHz and failed to consider alternatives to displacing incumbent licensees. They
oppose our proposal to redesignate the entire 31 GHz band exclusively to LMDS as against the
public interest and Federal goals promoting traffic management systems and clean air®

32. IMSA isan organization that promotes the development and use of electrical
signaling and communications systems for public safety. Its members include many governmental
agencies. IMSA submits extensive comments opposing the factual and legal basis of our
proposal. ITE isan organization of transportation professionals that argues that our proposal
would adversely impact the development of ITS being promoted by USDOT as an alternative
traffic management tool. IMSA and ITE request that we consider alternatives to displacing 31
GHz services and argue that continued access to the band is in the public interest®

33. Four developers and sellers of equipment submit comments opposing our proposal.
Sierrais the leading developer and supplier of 31 GHz technology. It submits extensive com-
ments to demonstrate that our proposal is against the public interest and urging that 31 GHz
services be continued. Comstat states that it recently installed three systems supplied by Sierra
and has invested in spare radio systems. Sunnyvale specializesin traffic control equipment and as-
serts that Sierrajust completed development for it of a microwave unit that is now available in the
market to meet demands for 31 GHz technology. They argue that our proposed redesignation
would render their equipment useless, because of the harmful interference from LMDS, and urge
us to permit 31 GHz services to continue®® |CE-G develops systems operating at 28 GHz and 40

raised in this proceeding.

“ SBA Reply Commentsto Fourth NPRM at 2-5. USDOT filed the commentsin aletter on September 26, 1996,
after the close of the period for comments. USDOT Letter of Sept. 26. We accept these late-filed comments as part of
the record in order to ensure a complete evaluation of issuesraised in this proceeding.

> IMSA Reply Commentsto Fourth NPRM at 16-19. ITE filed commentsin aletter on September 9, 1996, after the
close of the period for the filing of comments in this proceeding. ITE Letter of Sept. 9, 1996. We accept these late-filed
commentsin the record in order to ensure we have a complete record for our
determinations.

6 Comstat Comments to Fourth NPRM at 2-3; Sierra Comments to Fourth NPRM at 1-6; Sierra Reply Comments
to Fourth NPRM at 1-2; Sunnyvale Comments to Fourth NPRM at 1-5; Sunnyvale Reply Commentsto Fourth NPRM at
1-5.
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GHz, and opposes designation of 31 GHz for LM DS on the grounds that 40 GHz is better suited
because of the equipment it has developed*’

34. In response to our proposals for alternatives and for cooperation to achieve some
methods for coexisting, most comments request that we adopt a band-sharing plan that preserves
apart of the band for continuation of 31 GHz services. On reply, Sierra submits a band-sharing
plan based on different segmentation and provisions than that of CellularVision?® Theplanis
supported by IMSA, ITE, SBA, Sunnyvale, and USDOT #°

3. Decision
a. Summary

35. We conclude that it isin the public interest to protect incumbent licensees insofar as it
is possible to maintain the status quo in their existing operations, while allowing LM DS access to
the entire spectrum to initiate new communications service with wide-ranging advanced technolo-
gies. We achieve this public interest objective through the following actions, findings, and deci-
sionsin the succeeding sections of this Order.

36. First, we designate 300 megahertz of spectrum in the 31 GHz band to LMDS. Sec-
ond, we conclude that incumbent licensees in the 31 GHz band do not presently use the spectrum
intensively, but that certain uses by State and local government agencies provide important servic-
esto the public. Third, we find that we must carefully balance these incumbent uses and the
potential value of LM DS in deciding upon the best means of resolving issues in this proceeding in
the public interest. Fourth, we adopt a plan for use of the spectrum that includes features of plans
suggested in the record. We find that incumbents cannot co-exist in the 31 GHz band without
protection from LMDS, and that relocation to the 23 GHz band or any other band is neither prac-
tical nor suitable. Most commenters support a band-sharing plan that accords incumbents some
protection from LMDS, while allowing LMDS to be designated to use the spectrum.

37. Fifth, aithough LMDS is accorded protection throughout the spectrum as we pro-
posed, we impose on LM DS the requirement to protect incumbent licensees from harmful inter-
ference in the two 75 megahertz bands at each end. Incumbent and LMDS operators in the two
outer bands will negotiate to establish the necessary protections for each other. Sixth, incumbents
in the middle 150 megahertz, except those with temporary authorizations, may relocate to the
outer bands by modifying their licenses within 15 days after the effective date of rules adopted in

47 |CE-G Comments to Fourth NPRM at 1-3; ICE-G Reply Comments to Fourth NPRM at 1.
8 Sierra Reply Comments to Fourth NPRM at 12-13.

“ | TE Letter of Sept. 9, 1996; IMSA Reply Commentsto Fourth NPRM at 17; SBA Reply Commentsto Fourth
NPRM at 3; Sunnyvale Reply Commentsto Fourth NPRM at 2; USDOT Letter of Sept. 26, 1996.
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this Order,™ or pursue alternative service options. Finally, we do not permit new applications to
be filed under our current 31 GHz licensing rules, and pending applications are dismissed. Incum-
bent licensees may continue their operations within the terms of their licenses, as long as they do
not expand or increase services. While they may renew their licenses, they are limited in their
modifications.

b. Need and Usefulness of 31 GHz Spectrum for LM DS

38. Sierra argues that our proposed designation of 31 GHz for LM DS is both excessive
and premature.®® It contends that LM DS proponents have not justified a present need for 300
megahertz at 31 GHz nor the technical suitability for the band. It asserts that the 1,000 megahertz
alotted on a primary or co-primary basis in the 28 GHz band is ample for LMDS at this early
stage of its development. Sierra contends that wireless cable and local exchange services must
compete with highly advanced systems, and that the likelihood of successfor LMDS entry in
these markets, as well as other proposed LMDS uses, is too conjectural to warrant taking 31 GHz
spectrum away from its current users. Sierrarequests that we continue our efforts described in
the First Report and Order to acquire access to spectrum below 27.5 GHz for LMDS> ICE-G
requests that we also reconsider designating LMDS at 40 GHz, which it arguesiswell suited for
LMDS uses*

39. In the First Report and Order, we concluded that additional spectrum was needed
outside the 28 GHz band for LM DS because the comprehensive 28 GHz band plan we adopted
did not provide the 1 gigahertz of unencumbered spectrum as originally proposed. As
CdlularVision states in its comments, the LM DS proponents consistently have demonstrated
throughout this proceeding that each LM DS operator must have at least 1 gigahertz of unen-
cumbered spectrum. Thisis necessary to ensure LM DS can provide a competitive broadband
aternative to local exchange services offered by local telephone companies and to video pro-
gramming services provided by wireline cable operators™

% See paras. 91-92, 440, infra.

51 We note as a preliminary matter that we also sought comment regarding how to assign the additional spectrum in
the 31 GHz band in connection with determining the licensing rulesfor LMDS. These comments are considered in the
next section of this Order, in which we decide the number of licenses for geographic areasin which LM DS s licensed.
Nevertheless, we also take the comments into account in this section to the extent they are pertinent to deciding whether
and how to reallocate the 31 GHz band to LMDS.

%2 Sjerra Comments to Fourth NPRM at 10-11.

% First Report and Order , at para. 39.

% |CE-G Commentsto Fourth NPRM at 3.

% CédlularVision Reply Commentsto Fourth NPRM at 5.
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40. We summarize in paragraphs 20 through 23, supra, al the LM DS proponents that
support our proposal, and they emphasize the necessity of acquiring additional unencumbered
spectrum because 150 megahertz of spectrum in the 1,000 megahertz block originally proposed
has been limited to downstream communications. They describe the experimentation and
advancements in two-way services that require the 300 megahertz and that achieves our goal for
the full range of telecommunications and video services intended. We conclude that it has been
sufficiently demonstrated that LM DS has greater potential in the marketplace if we provide the
additional spectrum we proposed for its licensing.

41. The comments do not reflect any technical problems that are obstacles to use of the 31
GHz band by LMDS operators, nor the need for any measures to facilitate their deployment of
servicesin the band. While LM DS proponents acknowledge that no LM DS equipment has been
specificaly designed for the band, equipment manufacturers claim they are committed to devel op-
ing the necessary hardware once we designate the 31 GHz band for LMDS use® In addition, HP
contends that non-contiguous spectrum will enable interactive broadband services without the
need for costly diplexers and filtersin the customer premises equipment®  Contrary to Sierra's
contentions, we find that 31 GHz is suitable for LM DS and can readily be used for LMDS to
compete with the full range of telecommunications and video programming services if we provide
the necessary spectrum.

42. Several commenters support an aternative allocation of adjacent spectrum below 27.5
GHz for LMDS to provide a single contiguous band>® We considered thisin the First Report
and Order where we directed Commission staff to continue discussions with NTIA to explore the
feasibility of shared use or reallocation of some portion of this band from the Government for
commercial usage® No further developments have occurred since that time to make the
requested spectrum available to us for designation for LM DS use. We believe that it would not
be in the public interest to delay the licensing of LMDS and the development of LM DS equipment
while we explore potentially speculative options for additional spectrum. However, we continue
to support these efforts to explore the availability of additional spectrum.

43. Asfor the 40 GHz band, we considered the viability of the band for LMDS in theFirst
Report and Order and concluded that, while its immediate use was not established, we would

% M/A-COM Commentsto Fourth NPRM at 4; Titan Reply Comments to Fourth NPRM at 1; CVTT Commentsto
Fourth NPRM at 5; CellularVision Comments to Fourth NPRM at 5, 8. ComTech, Endgate, and RioVision are con-
cerned about the costs of additional equipment to use the band, but they uniformly support accessto the band. ComTech
Comments to Fourth NPRM at 1; Endgate Comments to Fourth NPRM at 1; RioVision Comments to Fourth NPRM at
1

" HP Comments to Fourth NPRM at 2.
% Seg, e.g., CellularVision Commentsto Fourth NPRM at 5-6; Sierra Comments to Fourth NPRM at 6.

* First Report and Order , at para. 39.
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address possible long term uses in a pending proceeding that is reviewing frequencies above 40
GHz.® No commenter has presented compelling reasons for usto revisit the issue. Insofar as
other bands apart from 31 GHz are available at thistime to assign to LMDS, we find, based on
our assessment of possible alternatives and based upon the record established in this proceeding,
that no adequate alternatives presently exist that would suffice for the expeditious development of
services contemplated for LMDS. Sierra and other commenters opposing our proposed approach
have failed to identify any alternative sources of spectrum that could reasonably be considered
sufficient to meet our stated objectivesin licensing LMDS.

c. Extent of Incumbent Licenses and Servicesin 31 GHz Band
(1) Number of Licensees

44. In the Fourth NPRM, we concluded that existing usage in the 31 GHz band appears
to be relatively light, geographically concentrated, and principally engaged in traffic signal
communications® In providing a description and estimate in the IRFA of the small entities that
might be affected by our proposals, we concluded that the majority would be small entities that
are municipalities or other local governmental entities. We stated that there are 27 such
incumbent licensees in the band and we estimated that 25 or 26 were small entities based on the
SBA definition of small municipalities, which have populations less than 50,000 Sierra, IMSA,
SBA, and other commenters opposing our proposed redesignation of 31 GHz argue that we have
significantly underestimated the number of licensees, as well as the volume and extent of the
current 31 GHz services nationwide.

45. Specificaly, Sierra states that we overlooked several licensees in the list of licensees
that were mailed copies of the Fourth NPRM and argues that our data base appears to be incom-
plete.®® IMSA submits alist of a number of current 31 GHz licensees that reflects 70 rows of
names, generated from the Commission's data base, and asserts that there actually may be more®*
Sunnyvale submits alist of more than 40 electronic traffic control modules it has installed, and an-
other list of more than 40 locations where a larger number of installations are in process. It
further argues that the license count does not reflect the inherent time delay in applying the

& |d. at para. 14.

& 1d. at para. 99.

2 1d., Appendix C.

& Sierra Comments to Fourth NPRM at 2.

® IMSA Reply Commentsto Fourth NPRM at 8, Appendix A.



Federal Communications Commission FCC 97-82

technology to the traffic control environment® ITE and USDOT assert that about 40
communities have ingtalled, or are installing, 31 GHz traffic control systems® SBA asserts that it
was informed by Sierra that there may be as many as 100 incumbent licensees, both public and
private, in thisband. SBA submits alist prepared by Sierra of 27 dealers and resellers of Sierras
equipment, which is used by incumbent licensees®’

46. We agree with Sierra and the other commenters that the number of licensees we
included in the IRFA of the Fourth NPRM did not reflect the total number of current licensees
under the existing 31 GHz rules. Based on areview of our current data base, we find atotal of 86
licensees operating at 122 stations. We note that the list of licensees submitted by IMSA is simi-
lar, but out-of-date and does not identify many of the licensees. Moreover, the list duplicates
severa licensees by identifying each application and counting it separately.

47. We clarify that, in the IRFA, we were considering the number of incumbent licensees
that are small governmental entities that would be affected by our proposal to designate 31 GHz
for LMDS, rather than all of the incumbent licensees that might be small entities. A review of our
current database reveals that existing licenses have been issued for three categories of 31 GHz
services, asfollows:

m LTTS provided by avariety of telephone and other communications companies.

® Governmental services including traffic control provided by municipalities, counties, and
States.

® Private business uses provided by avariety of businesses and groups.

In the IRFA, we stated that 27 incumbent licensees were governmental entities. However, we
correct that number under our current database that reflects that, of the total 86 licensees, 19 are
governmental entities and that 14 of them are municipalities of various sizes. Asfor the remaining
number of licensees, our database reflects that 59 are LTTS licensees and 8 are private business
users.®®

48. Sunnyvale identifies approximately 40 municipaitiesin which it has installed traffic
control devices. However, we can find only approximately 12 on the list that are licensees and are

& Sunnyvale Commentsto Fourth NPRM at 2.
% |TE Letter of Sept. 6, 1996; USDOT Letter of Sept 26, 1996.
¢ SBA Reply Commentsto Fourth NPRM at 4, Appendix.

% Appendix B includes alist identifying each of the existing governmental and private business licensees and the
citiesin which their operations currently are authorized to reflect those markets affected by these incumbent licensees.
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in our database. Although it also submits the names of more than 50 governmental entities where
it has installations on contract and awaiting completion, we do not know how many of those
localities, if any, would become licensees. Although ITE and USDOT also assert that 40
communities are using 31 GHz traffic systems, we note above that our database reflects atotal of
14 licensed municipalities and we cannot otherwise verify commenters figures. It could be the
listings identify unlicensed users of the spectrum, a fact that may have escaped our monitoring and
enforcement efforts. If users of 31 GHz spectrum have failed to apply for alicense and are not
operating lawfully, they cannot expect to be included in our considerations here.

49. Asfor the list submitted by SBA identifying 27 dealers of Sierras equipment, the list
does not indicate if any of them are licensees or if the equipment they sell is used by licensed 31
GHz services. However, we note that Comstat islisted, and it filed comments. Comstat states it
has installed three systems supplied by Sierrato carry critical information from facility to facility
and that were appropriately licensed through the Commission. It claims that the customers would
have to move to other frequencies if we designated 31 GHz for LM DS as proposed and that, as a
result, the systems would be useless and its spare radio systems would be a total |0ss®®

50. Weredlize that manufacturers of equipment used for existing 31 GHz services would
be affected by our proposal, which could require them to modify such equipment for other
spectrum or develop new equipment for other uses, such asLMDS. Nevertheless, these
manufacturers are not included in the proposed rule changes, and they are neither subject to our
existing 31 GHz rules nor the proposed changes to the licensing of that band. SBA argues that
over adozen of Sierras resellers appear to be small businesses, but since it appears they are not
licensees and the impact of this rulemaking is unclear and indirect at best, we do not alter our
figures to include them in the number of existing services impacted by our proposed designation
for LMDS nor consider how alternatives could minimize such an impact if it did exist.

51. We aso clarify for Sierrathat the licensees listed for mailing theFourth NPRM omits
the LTTS licensees, but includes al the remaining licensees. We find their omission from the
mailing list has no material effect on our considerations of our proposed designation. In the
Fourth NPRM, we sought comment from all interested parties and discussed all incumbent
licensees, noting that 31 GHz spectrum is used as aradio link by broadcasters’® In this Report
and Order, we are considering al incumbent licensees and interests in determining whether our
proposal isin the public interest.

(2) Scope of Existing 31 GHz Services

8 Comstat Comments to Fourth NPRM at 2-3.

" Fourth NPRM, at para. 99.
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52. IMSA, Sierra, and Sunnyvale argue that we also underestimated the locations and
extent of all incumbent uses of 31 GHz spectrum when we stated in theFourth NPRM that usage
appears light and geographically concentrated in afew areas of the Nation”* Sierra presents a
variety of arguments in support of its contentions, as follows? It asserts that the traffic control
systems are used by more than 30 State, county, and city governments spread over at least 10
States and that many of them are large cities, counties, or States. It contends that uses are not
limited to traffic lights and local area networks, and that non-governmental users are similarly dis-
persed and provide an assortment of wireless voice, video, and data communication services for
private and common carrier applications.

53. Sierra also asserts that our proposal to designate the 31 GHz band for primary use by
LMDS ignores our goals when we adopted the service rules for 31 GHz in 1985 to meet commu-
nications needs unfilled by traditional service categories. Sierra states that it provides the mgority
of 31 GHz transmitters currently in use, that it is shipping 75 percent more equipment in 1996
than in 1995, and that it expects to ship four times more equipment in 1997 than in 1996. It con-
tends that the market for private network equipment continues to double every two years and that
the wireless solution for short-range transmissions in 31 GHz is particularly economical and
preferable.

54. In addressing these arguments, we first seek to clarify the nature and scope of the ser-
vices that we authorized for 31 GHz in the Spectrum Utilization Second Report and Order. As
we stated in the Fourth NPRM, we made the spectrum at 31 GHz available to satisfy various
short-range, fixed and mobile communications needs pursuant to reduced licensing and coordina-
tion requirements.” The examples included a common carrier using the band to establish a
temporary radio link to bypass an existing cable facility that has been disrupted or a broadcaster
establishing aradio link between atelevision camera and a mobile relay station needed by broad-
casters or cable operators. To encourage expanded use of the band, we authorized operations on
aco-equal, non-protected basis.”* Applicants specify whether operations are to be licensed on a
point-to-point basis or within an area of operation defined by a point and radius”> The rulesim-
plementing the 31 GHz services are currently located in Part 101 for the private operational fixed
and LTTS microwave services, in Part 74 for auxiliary broadcasting services, in Part 78 for cable

d.

2 Sierra Comments to Fourth NPRM at 2-6.

” Fourth NPRM, at para. 99.

™ Spectrum Utilization Second Report and Order, at para. 10.

™ |d. at 10.
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television relay services, and in Part 95 for general mobile radio services’® The 31 GHz band is
one of several bands identified in the rules that are available for these services.

55. Our designation of the 31 GHz band for these services was part of an ongoing pro-
ceeding to establish a spectrum utilization policy for the use of certain bands between 947 MHz
and 40 GHz by fixed and mobile services”” However, just as we did in that docket, we have are-
sponsibility to revisit spectrum use to determine whether it is being put to the most efficient and
effective use in the public interest. We have noted that our database reveals that current licensees
fall into three categories of users, and all of them are regulated under Part 101. Most are LTTS
licensees. Unlike the other two categories of users, LTTSislicensed on abroad area basis to
provide temporary service for less than six months on an isolated, as-needed basis”® Service may
be offered only if licensees are able to clear their channels for use. Thus, reliance on 31 GHz
spectrum to meet these immediate needs is tenuous, since licensees must have alternative services
available if interference-free 31 GHz spectrum is not available. Only eight licenses are issued for
private business uses, which are limited in scope to internal business uses. Asfor the remaining
19 governmental licensees, they provide traffic control services that all of the comments address
and that we discuss below.

56. Thus, athough licensees may be dispersed nationwide and services scattered among
many States, most of those licenses are for services with no fixed location that are only temporary
and secondary in nature. All of the services are limited to very short range microwave services
that consist of simplified communication functions, which are not licensed only on the 31 GHz
band. We do not dispute the importance that some State and local governmental agencies place
on their utilization of 31 GHz for traffic control and other functions. However, they are limited to
approximately 19 licensees and their operations are confined to localized services scattered among
seven States. Based on an assessment of the nationwide availability of the spectrum, it is apparent
that the number of entities operating under the existing rules for 31 GHz servicesis small and the
locations are very few and confined.

® 47 CFR 88 101.147(t), 101.803(€), 74.602(h), 78.18(a), 95.1(b). We recently adopted Part 101 to consolidate all
of the common carrier microwave service rulesin Part 21 and all of Part 94, which governed private microwave servic-
es, into one set of streamlined rules. Thus, the previous rulesimplementing 31 GHz servicesin Sections 21.701(k) and
94.65(n) have been superseded by the Part 101 rules. Reorganization and Revision of Parts 1, 2, 21, and 94 of the Rules
to Establish a New Part 101 Governing Terrestrial Microwave Fixed Radio Services, WT Docket No. 94-148; Amend-
ment of Part 21 of the Commission's Rules for the Domestic Public Fixed Radio Services, CC Docket No. 93-2; and
McCaw Cellular Communications, Inc., Petition for Rulemaking, RM-7681; Report and Order, 11 FCC Rcd 13449
(1996) (Part 101 Report and Order ).

" Establishment of a Spectrum Utilization Policy for the Fixed and Mobile Services Use of Certain Bands Between
947 MHz and 40 GHz, Gen. Docket No. 82-334, Notice of Proposed Rulemaking, FCC 83-2, released Feb. 15, 1983
(Spectrum Utilization First Notice ); First Report and Order, FCC 83-393, released Nov. 3, 1983 (Spectrum Utilization
First Report and Order ).

® 47 CFR §8 101.805, 101.815.
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(3) Traffic Control Systems

57. Most of the comments opposing our proposed designation of 31 GHz argue that the
band is being used by public safety entities to provide important traffic control services that are
being developed in furtherance of national traffic and air pollution control goals. Asindicated,
there are 19 licensees that are governmental entities and that are authorized to engage in such
services. IMSA, ITE, Nevada DOT, SBA, Sierra, Sunnyvale, and USDOT argue that our pro-
posal failsto take into account the importance of the traffic control technology and systemsin 31
GHz to public safety and pollution control. Specifically, IMSA and Sierra argue that the
technology is becoming increasingly popular for effective traffic control systems which involve
video, voice, and other communications devices and that are significantly less costly than
traditional method of interconnecting signals using underground cable’® Sunnyvale recently
completed development of traffic control equipment with Sierra that is being promoted on the
market and that isin demand

58. ITE argues that transportation professionals are involved in ITS programs funded by
USDOT, which use different technologies to improve transportation and promote more efficient
use of existing infrastructure by avoiding new highway construction costs. ITE argues that 31
GHz traffic systems are used for ITS and that we should not change the use of the band without
making USDOT a partner in the decision making process® USDOT asserts that use of point-to-
point microwave links has become a significant tool in the surveillance and control of the roads by
providing a data and video pipeline for traffic managers. It asserts that the Federal and local
governments are making major investments in new technologies to aleviate traffic congestion and
urges that we protect existing and in-progress investments by allowing 31 GHz service to
continue on at least a portion of the spectrum? SBA emphasizes the importance of our consid-
eration of the impact of our proposal on local governmental entities, which it contends are expect-
ed to grow significantly now that Sunnyval€'s traffic control technology is available®®

59. Of the governmental entities that are licensed to use the spectrum for such traffic con-
trol systems, MSAPRC indicates that it is funding such systems in Southern California. Nevada
DOT established atraffic signal control system for the Las Vegas metropolitan area, which has
over 1 million population. It has received authorization to operate in the 13 GHz and 18 GHz
bands to transport video images in the system, and is awaiting authorization in the 31 GHz band

" IMSA Reply Commentsto Fourth NPRM at 2-5; Sierra Reply Commentsto Fourth NPRM at 2-4.
8 Sunnyvale Commentsto Fourth NPRM at 1.

8 |TE Letter of Sept. 6, 1996.

8 USDOT Letter of Sept. 26, 1996.

& SBA Reply Commentsto Fourth NPRM  at 1.



Federal Communications Commission FCC 97-82

to extend the system around the control center. The system will cost approximately $11 million
and is expected to reduce air pollution and save costs over existing management systems. It
argues that the video surveillance signals will be degraded without deployment of the 31 GHz
technology and the viability of the new network would be threatened.®

60. Of the municipalities, PAlm Springs states it has licensed and installed 31 GHz radios
for the past two years involving 35 signals, with a plan for an additional 20 signalsto be added in
the next year and for atotal of 70 when the project is completed in three years. It argues that the
systems are affordable, important to the public safety, and reduce exhaust emissions. San Diego
recently completed installation of asigna system using 31 GHz to coordinate data between 13
intersections and a master traffic control system. It argues that design and installation costs are
substantially reduced, maintenance costs are less, and the interconnect system is more effective
than others.

61. Topeka operates 42 radio linksin the 31 GHz band as part of a system that controls
traffic lights throughout the city. It assertsthat it invested $165,000 in the system. Although
Honolulu and Long Beach do not hold licenses, Lone Beach claims it has spend over $1.5 million
to purchase 31 GHz radios that link 37 intersections to the Traffic Management Center (TMC).
Honolulu asserts that it depends on the 31 GHz bandwidth for communications between its TMC
and various signal sites, and that it is expanding its system into freeway and other programs. All
the entities argue that adoption of our proposed designation would require them to modify or
replace equipment in order to use other technologies, at great expense to taxpayers®

62. We find that commenters have demonstrated that the traffic control systems currently
using 31 GHz spectrum are an important category of incumbent services. We recognized in the
Fourth NPRM that traffic signal communication is the most extensive incumbent use of 31 GHz,
which commenters confirm® These systems are used increasingly by state and local governments
to reduce congestion at busy intersections and combat air pollution by controlling vehicle emis-
sions under standards and goals established by the Federal Government. In the following sections
we balance these incumbent interests with the interests that we believe make it important for us to
designate spectrum for new LMDS operations.

d. Basisfor Redesignation: Protection Status of
Incumbents and Public I nterest

8 MSAPRC Commentsto Fourth NPRM at 1; Nevada DOT Letter of Sept. 5, 1996.

& Palm Springs Comments to Fourth NPRM at 1; San Diego Comments to Fourth NPRM at 1; Topeka Comments to
Fourth NPRM at 1; Long Beach Comments to Fourth NPRM at 1; Honolulu Comments to Fourth NPRM at 1.

% Fourth NPRM, at para. 99.
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63. In the Fourth NPRM, we sought comment regarding whether incumbents should be
relocated to another band where interference protection is provided by our rules, such as the 23
GHz frequency band, or whether incumbents could be accommodated by other methods without
affecting LM DS in the same band despite the fact that incumbents have assumed al the risks of
receiving interference® IMSA, SBA, Sierra, and Sunnyvale argue that our reliance on the
present lack of interference protection at 31 GHz is no basis to displace the incumbent services
from 31 GHz and subject them to interference, for the first time, that would effectively eliminate
thelr services. IMSA argues that we ignored in the Fourth NPRM both our intent in originally
alocating the 31 GHz band and the practical reality of 31 GHz operations under currently
applicable technical rules® Sierra points out that, although 31 GHz users may have no legal
protection against interfering co-users, they are afforded effective protection against interference
by the technical rules®

64. All three categories of current licensees were licensed under rules that require they
share the frequency on a co-equal basis on a non-protected basis, without protection from harmful
interference.®® However, as commenters assert, their operations in effect are free from interfer-
ence. In the Spectrum Utilization Second Report and Order, we concluded that the probability of
causing or receiving harmful interference at 31 GHz would be small because of the technical re-
guirements we imposed and the geographic diversity of use. Our goal was to provide for reduced
licensing and coordination requirements for service providers utilizing the band, giving each
licensee equal access and no rights to object to harmful interference being caused by any other li-
censed operation.**

65. Thus, asIMSA argues, it would appear that incumbent 31 GHz licensees engaged in
traffic control operations are not typical secondary spectrum users, inasmuch as all other catego-
ries of licensees in the band are not entitled to protection. And among the current licensees, the
technical rules provide them with effective protection and immunity from the other licensed oper-
ators.®> Moreover, current licensing is not extensive, so that licensees experience little or no
impact from other 31 GHz licensees. Despite their non-protected status, incumbent licensees are
not currently subject to interference and had no reason to anticipate a large degree of interference
under the existing licensing scheme.

8 1d. at para. 102.

% IMSA Reply Commentsto Fourth NPRM at 11.

 Sierra Commentsto Fourth NPRM at 6-8; Sierra Reply Commentsto Fourth NPRM at 7-8.
% 47 CFR §§ 101.103(b), 101.147(t).

1 Spectrum Utilization Second Report and Order, at para. 10.

2 Sierra Comments to Fourth NPRM at 6-7; Topeka Comments to Fourth NPRM at 2.
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66. Sierrafurther argues that the fact that incumbents rely on technical rules for inter-
ference protection, rather than on more explicit rules barring interfering operations, is irrelevant to
the requirement that we make allocation decisions based on the public interest® IMSA and
Sierra, among others, request that we consider fully the interests of the present users of 31 GHz
asreflected in this record, which they argue establishes that it would be contrary to the public
interest to adopt our proposal to redesignate the band for LMDS use on a primary basis* IMSA
argues that although some public value is derived from the promotion of new commercial tech-
nologies such as LM DS, we cannot ignore the corresponding public detriment from displacing
important governmental services such as traffic signal coordination facilitiesin which a
considerable amount of taxpayer dollarsisinvested®

67. The public interest underlies any decision we make in allocating spectrum. Itisfor
this reason we sought comment on alternative methods for accommodating incumbent spectrum
usesin the 31 GHz band. Although we have found that implementation of LMDS generally isin
the public interest, we must weigh al the equities reflected in the record and balance any benefits
against any possible harms. This applies equally to the incumbent services asto the LMDS
services. As SBA points out, we are required to consider the impact of our proposed designation
on existing users of the spectrum, in particular small governmental entities and small businesses,
and consider alternatives that could minimize the impact of our proposals on them. We find that
the traffic control systems serve important governmental services and are used to achieve Federal,
State, and local goalsto relieve traffic congestion and air pollution. We also find that 31 GHz
licensees have existed co-equally and free from interference up until now. Licensed municipalities
demonstrate they have substantial investmentsin signal systems using a number of 31 GHz radio
links, and could require protection of these public safety operations from LMDS*

68. On the other hand, we held in theFirst Report and Order that LMDS is an important
new technology with awealth of innovative services to meet a nationwide demand for improved
wireless telecommunications and video subscriber services. It is expected to compete with local
exchange companies for telephone service and with cable carriers, greatly enhancing customer
choice and facilitating the rapid dissemination of innovative communications services?” We will
weigh all these considerations in the following sections in determining how to designate the 31
GHz band between these competing interests.

% Sierra Commentsto Fourth NPRM at 8. See also Sierra Reply Comments to Fourth NPRM at 5-8 (citing H& B
Communications Corp. v. F.C.C., 420 F.2d 638 (D.C. Cir. 1969)).

% IMSA Reply Commentsto Fourth NPRM at 2-4; Sierra Comments to Fourth NPRM at 8.
% IMSA Reply Commentsto Fourth NPRM at 3, 5.
% See paras. 57-61, 66, supra.

" First Report and Order , at paras. 14-15.
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e. Incumbent Accommodation Alter natives
(1) Co-Existence with LM DS

69. We requested comment regarding how incumbent licensees might co-exist with
LMDS services under our proposal to designate the entire 300 megahertz in the 31 GHz band to
LMDS on a primary, protected basis. For example, we asked if LM DS licensees would have suf-
ficient capacity to accommodate existing licensees as customers of their services®

70. Endgate maintains that, if the entire 300 megahertz is designated for LMDS as pro-
posed, incumbent users could begin to lease point-to-point spectrum from the spectrum owners.
It contends that this has the advantage of guaranteeing interference-free operation®
CdlularVision and CVTT request that we ensure that LM DS licensees have the flexibility to
deploy services utilizing the 31 GHz spectrum during the period that the technology is being de-
veloped for LMDS use™® CellularVision argues that the flexibility to enter into post-auction
sublease agreements will ensure the most efficient use of the spectrum. ComTech, RioVision, and
TI argue that existing licensees accepted their licenses with non-protected status and as such
would be secondary to LMDS and not entitled to compensation or other accommodation’®* TI
contends that incumbents could continue to use the spectrum by engineering around LMDS to
resolve interference problems and notes that Topeka suggested relocating the radios it operates'®

71. All of the comments that were filed opposing designation of the 31 GHz band to
LMDS are from parties interested in the traffic control uses of the band provided by governmental
entities under our existing licensing rules for 31 GHz. Of these traffic control interests, none of
them believes that co-existence under our proposal is possible. They argue that, if the Commis-
sion accords LM DS access to the entire 300 megahertz on a primary protected basis, any
incumbent licensees are reduced to a secondary status and the interference from LMDS would es-
sentialy eliminate their 31 GHz services. They seek to avoid the costs of new or modified equip-
ment to either accommodate the interference or move to another service band. Topeka, for exam-
ple, urges that we at least make provisionsto "~ grandfather" public safety entities to protect them

% Fourth NPRM, at para. 106.
% Endgate Reply Commentsto Fourth NPRM at 1.
10 CellularVision Commentsto Fourth NPRM at 5; CVTT Commentsto Fourth NPRM at 9.

101 ComTech Comments to Fourth NPRM at 5; RioVision Comments to Fourth NPRM at 2; T1 Reply Comments to
Fourth NPRM at 10-11.

192 T| Reply Comments to Fourth NPRM at 9.
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from interference or provide compensation for equipment changes!®® None of the comments

indicates if LM DS technology would be useful or could be modified to serve their needs.
(2) Relocation to 23 GHz Band

72. We asked for comments on various aspects of the 23 GHz band, its suitability, and if
incumbents should be entitled to relocation costs!® No comments present reasons to support a
move to the 23 GHz band. IMSA, Sierra, and Topeka oppose the proposal and argue that the
band is not a suitable substitute for 31 GHz for a range of technical and financial reasons!® For
example, Sierra argues that the cost of modifying existing 31 GHz radios would be the same as
replacing them with new, more costly 23 GHz equipment. Moreover, 23 GHz equipment must be
larger than 31 GHz, so that a 23 GHz antenna with a small enough beamwidth for efficient
frequency reuse is too big for existing housing and would require the development of new casings

before incumbents could relocate to 23 GHz %

73. As commenters point out, moving to the 23 GHz band would impose financial
hardships on incumbent licensees. Thisis alarge burden to impose on the tax-supported
municipalities and other governmental entities that use the traffic control systemsin 31 GHz. It
appears that the operations cannot be replicated in the 23 GHz band without considerable changes
to the 31 GHz equipment. In these circumstances, we do not adopt relocation of incumbent
services to 23 GHz as an dternative at thistime. We will consider in the following sections the
plans submitted by the various parties for sharing the 31 GHz band through compromises!®’

(3) Proposed Band-Sharing Plans

74. CélularVision suggests that we modify our proposal to designate the entire 300
megahertz in the 31 GHz band for LMDS!® |nstead, it proposes that we designate a total of 50
megahertz, from 31.0-31.025 GHz and 31.275-31.3 GHz, for point-to-point use on a primary
basis, and atotal of 250 megahertz, from 31.025-31.275 GHz, for LM DS on a primary basis for
two-way service. CellularVision suggests that LM DS licensees be given secondary access to the

1% Topeka Comments to Fourth NPRM at 3.
194 Fourth NPRM , at para. 102.

15 IMSA Reply Comments to the Fourth NPRM at 13; Sierra Comments to Fourth NPRM at 12-13; Topeka
Comments to Fourth NPRM at 3-4.

16 Sjerra Comments to Fourth NPRM at 12-13.

197" Given the approach we have decided to take in this Order, we need not consider the comments regarding compen-
sation for relocation costs to be incurred by incumbent moves to other bands.

108 CellularVision Reply Commentsto Fourth NPRM at 9-10.



Federal Communications Commission FCC 97-82

50 megahertz designated on a primary basis for point-to-point use, based on its belief that LMDS
technology will not interfere with current 31 GHz use.

75. CedllularVision submits a technical paper to demonstrate that two 25 megahertz seg-
ments are sufficient to accommodate use by the current systems and that operation on that basisis
technically feasible. It argues that the paper demonstrates that the band is being used inefficiently
by a small number of licensees and that, with an increase in frequency stability and use of narrow-
er channels, existing uses can be accommodated in only 50 megahertz. In reply, Sierrafiledex
parte statements that address the technical requirements of incumbent traffic control services and

the need for a minimum of 120 megahertz for incumbent systems to operate!®

76. Sierraand Sunnyvale offer a proposal set out by Sierra for sharing 300 megahertz in
the 31 GHz band.**® The plan would designate atotal of 150 megahertz to be retained for use by
existing and potential users for fixed service point-to-point microwave radios under the existing
31 GHz rules. That spectrum would consist of 75 megahertz between 31.000-31.075 GHz and
75 megahertz between 31.225-31.300 GHz. The middle 150 megahertz of the band would be
designated for LMDS use on a primary protected status. The Sierra plan provides that the middle
150 megahertz would be designated for subscriber-to-hub operations to compensate for the 150
megahertz that was restricted against such operations in the 28 GHz band. Sierraand Sunnyvale
claim that the plan offers equipment design benefits for LM DS because of the separation between
the 29 GHz and 31 GHz bands. Although the frequency separation does make antenna design
more challenging, changes would be minimal because the total difference between the upper ends
and lower ends of the two bands is less than 2 gigahertz!'* Asfor incumbent services, Sierra
does not anticipate harmful adjacent-band interference from LM DS use in the middle sub-band.

Sierra asserts that the proposed plan should meet the technical needs of both services!*?

77. Under the plan, current 31 GHz services would retain the use of the upper and lower
75 megahertz sub-bands under the same conditions to which they are currently subject, on an un-
protected basis and free of interference from LMDS. LMDS would not be allowed to operate
there. Incumbent point-to-point users in the middle block designated for LM DS could remain on
their present frequencies until they receive interference from, or cause interference to, LMDS
operations. At that time, their equipment would be retuned, rather than replaced, to conform to
the new frequency plan and they would henceforth operate in the upper or lower 75 megahertz

109 Ex Parte Letter from Sierrato S. Toller, Sept. 10, 1996 (Sierra Ex Parte Letter of Sept. 10, 1996); Ex Parte
Letter from Sierrato W. Caton, Sept. 26, 1996 (Sierra Ex Parte Letter of Sept. 26, 1996).

10 Gierra Reply Comments to Fourth NPRM at 11-13; Sunnyvale Reply Comments to Fourth NPRM at 1-3.
11 Gierra Reply Comments to Fourth NPRM  at 12; Sunnyvale Reply Comments to Fourth NPRM at 2.

12 Gierra Reply Comments to Fourth NPRM at 12, n.33.
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bands. All new point-to-point licenses would be issued in the two outer band segments. Sierra
asserts that it offers the plan after consultation with LM DS interests!*®

78. Endgate supports the Sierra plan as a reasonable compromise of the various compet-
ing interests. It argues that we should increase the existing 50 milliwatt power limit at 31 GHz to
approximately a’55 dBW limit™* IMSA, ITE, Nevada DOT, SBA, and USDOT support the
plan, which they contend accommodates all the parties interests while accomplishing the policy
goals of the Commission. They argue that all users of the spectrum should be adequately ac-
commodated to best serve the public interest and assure equitable treatment of the public agencies
involved.*®

f. Spectrum Sharing Plan

79. Based on the considerations expressed in the record, we have decided to modify our
proposal to designate the 31 GHz band on a primary protected basisfor LMDS. Instead, we
adopt a plan to share the 300 megahertz based on features of both the plans submitted by
CdlularVision and Sierra. We find that a sharing plan is supported by the principal advocates of
both LMDS and incumbent 31 GHz services. Although most of the LMDS commenters generaly
support our proposed designation, none has filed pleadings in specific opposition to the subse-
guently submitted plans. Aswe had requested, the parties involved have cooperated and pro-
duced alternative band sharing plans that they each contend would allow the services to coexist
without imposing economic or technical burdens on LMDS providers. These are laudable efforts
that enable usto reach a decision that, while not relying exclusively on either proposed plan, is
more equitable and balanced.

(1) Segmentation

80. We adopt our proposal to designate for LMDS the 300 megahertz of spectrum in the
31 GHz band. However, rather than adopt our proposal to accord LMDS primary protected
status and incumbents secondary status for the entire 300 megahertz, we segment the band as
enumerated by Sierrafor purposes of according protection from harmful interference!’® as

follows;

3 |d. at 12, n.31.

14 Endgate Reply Comments to Fourth NPRM at 1.

115 USDOT Letter of Sept. 26, 1996; SBA Reply Comments to Fourth NPRM at 2-3.

118 Harmful interference is defined in the Commission's Rules as "interference which endangers the functioning of a
radionavigation service or of other safety services or seriously degrades, obstructs, or repeatedly interrupts a

radiocommunication service operating in accordance with these [International Radio] Regulations.”
47CFR§2.1.
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SEGMENTATION PLAN As discussed more fully below, we grant
LMDS protection from harmful

FREQUENCY BAND || SPECTRUM

interference by incumbents or other
31.000-31.075 GHz | 75 medeh@& licensees in the middle 150
31.075-31.225 GHz_| 150 maggahvertz of the 31 GHz band. Wedo

not grant any incumbent licensees

protection from harmful interferencein

the middle 150 megahertz. We provide
that the existing operations of governmental and private business incumbent licensees in the upper
and lower 75 megahertz bands are to be protected from harmful interference from LMDS to en-
able them to continue existing operations. LMDS licensees in the upper and lower 75 megahertz
bands will receive protection from harmful interference by other LM DS licensees and from all
incumbent licensees.

81. Wefind that this spectrum division ensures sufficient spectrum to meet the needs of
both LMDS and incumbent licensees. It has been sufficiently established that LM DS requires at a
minimum an additional 150 megahertz of unencumbered spectrum in order to compensate for the
150 megahertz encumbered in the First Report and Order and to provide LM DS with the 1 giga-
hertz we found it needed for broadband service. Although CellularVision has proposed that
LMDS be assigned 250 megahertz in the center of the band, it appears that this proposal was
based on its belief that two 25 megahertz segments are sufficient for incumbent systems.
However, Sierra has demonstrated that this segmentation cannot accommodate most incumbent
operations.

82. According to Sierra, even major equipment modifications would not make sufficient
capacity available to manage certain kinds of inputs that are important to municipal licensees that
use their equipment for video monitoring’ It appears that an assignment of only 50 megahertz
to incumbents would make it difficult to avoid intra-system interference in certain system configu-
rations. Sierra points out that atypical major intersection sends and receives data in four di-
rections, consisting of both directions along each street. Thus, at least four frequency pairs are
required to allow proper frequency coordination to prevent individual radio links at the intersec-
tion from interfering with each other**® We conclude that CellularVision's ssgmentation plan
would be inadequate for important incumbent services.

83. Sierra has stated that the 200 megahertz requirement for existing, four-frequency pair
traffic control installation equipment could be modified to accommodate four frequency pairs

7 Sierra Ex Parte Letter of Sept. 10, 1996, at 2.

18 1d. at 1-2.
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within 150 megahertz, at a price accessible to existing municipal licensees!® Although Sierra has

indicated that it could modify its equipment to accommodate existing operations within 125
megahertz (with 62.5 megahertz at each end of the band) % this would not be as satisfactory as
providing 75 megahertz at each end. On balance, we find that the segmentation proposal
advanced by Sierra meets the needs of LM DS, while providing most incumbent licensees with the
spectrum needed to continue their important operations.

84. Sunnyvale requests that, if no compromise designation of spectrum is approved, we
initiate a negotiated rulemaking under Section 1.18 of the Commission's Rules' Inasmuch as we
adopt a band sharing plan that reflects the segmentation requested by Sierra and provides the
protection that Sunnyvale seeks for incumbent licensees, we deny the request. Asaresult, we
need not address Sunnyvale's argument that adoption of our original proposal to authorize 300
megahertz in the 31 GHz band would constitute a modification of the existing licenses in the band
by removing them from a co-equal status among approved users to a secondary status with new
users.**? The band sharing plan we adopt allows incumbent licensees engaged in traffic control
services, which Sunnyvale addresses, to continue operating in the amount of spectrum they
require without harmful interference from LMDS, thus preserving their status.

(2) LM DS Use and Protection

85. We decline to adopt Sierra's proposal with respect to the limitations it seeks to im-
pose on LMDS access to the entire band. We are adopting our proposal to designate the entire
300 megahertz for LMDS use, rather than designating only the 150 megahertz in the middie
segment, as Sierrarequests. There is no need to exclude LMDS from the outer 150 megahertz.
LMDS isrequired to protect governmental and private business incumbent licensees in the outer
bands from harmful interference, which isto ensure that they are able to continue their existing
operations. In the case of such incumbent licensees that are licensed on a point-to-radius basis,
LMDS licensees shall be subject to this protection requirement in the case of existing links
operated by such incumbents and in the case of links added by such incumbentsin the futurein
accordance with the terms of their point-to-radius licenses. For example, an LM DS licensee may
not initiate operations within the point-to-radius area licensed to an incumbent, even if the
incumbent has not initiated operations to the fullest extent of the license. An LMDS licensee,
however, may initiate operations at the border of the incumbent's license area without prior
coordination if the LM DS licensee's operations would not cause harmful interference to an

0 d. at 2.
120 Sjerra Ex Parte Letter of Sept. 26, 1996.
21 Sunnyvale Reply Comments to Fourth NPRM at 3.

122 |d. at 4 (citing F.C.C. v. National Broadcasting Co. (KOA), 319 U.S. 239 (1943)); Sunnyvale Comments to
Fourth NPRM at 4.
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incumbent's existing operations. In the future, the incumbent may add additional stations within
its license area and would need to coordinate if its new operations might cause harmful

interference to the existing operations of the LM DS licensee!®

86. We aso adopt our proposal to provide LMDS with protected status in the entire 300
megahertz, rather than limiting it to only a primary protected status in the middle segment.
Although LMDS may operate in the middle 150 megahertz without concern to the interference it
may be creating, it isto be concerned to a certain extent about interference in the outer bandsin
order to protect governmental and private business incumbent licensees. However, we require
those incumbent licensees in the outer bands to also protect LM DS from harmful interference.
This does not diminish their protection from LMDS, but does require both sets of licenseesto
negotiate and arrive at mutually acceptable solutions to interference in the outer bands.

87. Wergect Sierrds proposal to limit LM DS operations in the middle segment to only
subscriber-to-hub service. This limitation would be inconsistent with our goal to provide LMDS
with the middle 150 megahertz on a primary protected basis to ensure that, when it joins this band
with the unencumbered 850 megahertz in the 28 GHz band, it has the spectrum required for
interactive communications and full development of LM DS technology and service. Because of
the secondary status of incumbents in this middle portion, we find that limits on LMDS operations
there would not necessarily help incumbents (without upgrading their status), but would very
likely thwart our goalsfor LMDS. We therefore adopt no restriction in the 31 GHz band with re-
gard to the direction of permissible LMDS transmissions. LMDS operators thus are permitted to
transfer information from hub-to-hub, hub-to-subscriber, and subscriber-to-hub.

(3) Incumbent Licensee Use and Protection

88. We have determined that a plan to share the 31 GHz band better meets the needs of
incumbents, rather than relocation of incumbents to another band. All incumbents are permitted
to continue operating in the entire 300 megahertz of spectrum. In addition, our rules do not
preclude an incumbent licensee from obtaining an LMDS license. We decline to adopt
CdlularVision's proposal to exclude incumbents altogether from the middie segment that is
assigned to LMDS. That serves no purpose under the plan we adopt, which provides LMDS with
primary status in the middle segment. Thus, LM DS has the protection it needs from harmful
interference to ensure an unencumbered segment of 150 megahertz, and the continued operations
of incumbents in this segment is of negligible impact.

89. Asfor the two outer bands of 75 megahertz each, we do not include LTTS incumbent
licensees for protection from harmful interference from LM DS as we do for the remaining
incumbent licensees. As discussed previoudly, our database reveals that 59 of the total 86
licensees under 31 GHz rulesare LTTS, while the remaining 19 are governmental entities and 8

128 We discuss the ability of incumbent licensees to modify their existing licensesin paras. 102-103, infra.
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are private businesses'* Essentially all of the comments seek protection for the traffic control
systems established by the municipal licensees, while no comments addressLTTS. Aswe noted,
LTTSisunlike the other two categories of users because of the temporary, secondary nature of
the service.!® We leave the status of LTTS licensees unchanged for several reasons. Unlike the
municipa and other private business incumbent licensees, they provide short-term serviceson a
temporary basis and do not have the same type of permanent facilities or systems that we have
found should be protected. Moreover, they currently operate on a secondary basis to any perma-
nent facilities wherever their temporary operations are set up. Finally, they have broad authoriza-
tion that provides access to the entire band and would make it difficult to limit their protection to
asmall geographic area.

90. All incumbentsin the middle segment, and LTTS in the entire band, will be secondary
to LMDS and may continue to operate within the existing parameters of their licenses. However,
should frequency conflicts arise with an LM DS system, all incumbents have several possible op-
tions for resolving the conflict. The incumbent can modify its system to eliminate any interference
to LMDS systems, acquire the use of spectrum from the LM DS licensee through geographic
partitioning, transfer its operations to a different transmission medium, or lease service or trans-
mission capacity from a common carrier.

(4) Relocation and M odification Procedures

91. We seek to accommodate non-LTTS incumbents in the middle 150 megahertz segment
that cannot alter their systems satisfactorily or are otherwise concerned about their secondary sta-
tusto LMDS providersin that segment. We provide an option for them to relocate to the blocks
of 75 megahertz at each end of the band in order to take advantage of the protection we have
provided non-LTTS licensees in those segments from harmful interference by LMDS licensees.
This relocation option will be available for a 15-day period following the effective date of the
rules adopted in this Report and Order, as set forth in paragraph 440, infra. Because of the fact
that the rules adopted in this Report and Order will not take effect before the end of the 60-day
period following their publication in the Federal Register, we believe that incumbent licensees will
have sufficient time to determine whether to file license modifications in order to relocate to the
blocks of 75 megahertz at each end of the band.

92. Relocation from the middle 150 megahertz segment requires that the non-LTTS
incumbent apply for a modification of its license under the relocation procedure we adopt in this
Order. Modification applications are to be filed by the end of the 15-day period commencing on
the effective date of the rules adopted in this Order. Modification applications arefiled in
accordance with the existing rules that govern the incumbent 31 GHz licensees in Part 101 of the

124 See para. 47, supra.

15 See paras. 54-55, supra.
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Commission's Rules. Under our current rules, any such licensee filing a modification application
in accordance with this Report and Order will be required to implement any license changes
granted by the Commission not later than 18 months after the date of such grant!®® Because the
incumbents are not authorized to provide service on a common carriage basis, their modification
applications are not subject to the public notice and petition to deny requirements of Section
101.37 of the Commission's Rules* Thus, applications for modification of an incumbent's
license under the relocation procedure would be expedited.

93. We conclude that the relocation option and the license modification procedure we
adopt provide incumbent governmental and private business licensees in the middle 150 mega-
hertz segment with a reasonable opportunity to continue their operations in a manner that is not
unduly disruptive. We note that Sierra proposed that incumbent licensees in this segment could
retune their equipment, rather than replace the equipment, to conform to the segmentation plan
we adopt and operate in the two 75 megahertz bands'?® Our relocation option provides them
with this opportunity. Sierrafurther requests that, as a matter of equity, we require LMDS licens-
ees to pay for the retuning or other costs that might be incurred by incumbent licensees from relo-
cating within the band.**® We adopted the segmentation plan based in part on Sierra's comments
that the costs of adjusting equipment for a move within the band to these 75 megahertz segments
would not be significant. Moreover, relocation to another spectrum band is an option. We will

not require any compensation for relocation costs.

(5) Applications for New Authorizations and for
M odifications or Renewals of Existing Licenses

94. We sought comment on whether we should accept any applications for new licenses
or for modification and renewal of existing licenses under the existing 31 GHz rules, in light of the
secondary nature of the protected status of incumbent licenseesto LMDS. In Sierras proposed
band-sharing plan, the incumbent services would be entirely preserved in the segments of 75
megahertz at each end of the band and future growth would be permitted under the existing rules.
All comments from proponents of 31 GHz, which are the traffic control interests, support Sierra's
proposal and seek continued use of the band to expand existing operations or establish new ser-
vices under the existing rules.

95. ITE and USDOT argue that 31 GHz radio links are being used in the development of
ITS programs, which are expected to meet Federal traffic management goals at reduced costs

126 Section 101.63(a) of the Commission's Rules, 47 CFR § 101.63(a).
27 47 CFR § 101.37.
128 Sjerra Reply Comments to Fourth NPRM at 9, 13.

29 1d. at 9.
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over the next 20 years. They urge that we allow the continued use of these services and adopt the
Sierra plan, which serves the public interest by protecting public agencies that have invested
public funds in this technology and by promoting public safety™*® Sunnyvale asserts that it devel-
oped 31 GHz equipment with Sierra over six years that is now available for traffic control systems
to be used in ITS programs in furtherance of this Federal policy for improved traffic management.
It argues that this equipment is becoming popular, as endorsed by Topeka'** Nevada DOT plans
to implement a large traffic system in the Las Vegas area of 1 million population using 31 GHz
equipment that it has funded. Palm Springs, San Diego, and Topeka plan to expand outside
existing areas, as do Long Beach and Honolulu*

96. IMSA and Sierra argue that, regardless of the outcome of this Report and Order, we
should continue to accept new applications for 31 GHz licenses and, where LMDS is accorded
primary protected status, new licenses could be subject to the risk of interference. IMSA, and
Topeka as well, argue that we should grandfather incumbent licensees to provide protection and
allow them to renew or modify their licenses to preserve the value of their investmentsin 31 GHz
facilities Sierra argues that a freeze on applications is not supported by most LMDS
proponents and would serve no purpose, and argues that we should at least permit users to
sgueeze what remaining value they can from their investments by renewing, modifying, expanding,
or constructing new systems subject to LM DS interference in that case’®*

97. On the other hand, TI requests that we cease licensing new usersin the 31 GHz band
and that we do not grandfather existing users, inasmuch as they are secondary users that should
not be elevated in status™*® RioVision agrees. ComTech contends that applications could be al-
lowed if we have accorded LMDS primary protected status and ensured that no interference will
ensue, but is concerned that resources could be strained by trying to deal with the interference
caused to LMDS by these operations*® HP asserts that further licensing could create confusion
in the band.**’

%0 |TE Letter of Sept. 6, 1996; USDOT Letter of Sept. 26, 1996.

31 Sunnyvale Comments to Fourth NPRM at 2-4.

%2 See paras. 60-61, supra.

133 IMSA Reply Commentsto Fourth NPRM at 15-16.

¥ Sierra Comments to Fourth NPRM at 11-12; Sierra Reply Comments to Fourth NPRM at 8-10.
%5 T| Reply Commentsto Fourth NPRM at 10-11.

136 ComTech Commentsto Fourth NPRM at 7-8.

187 HP Comments to Fourth NPRM at 4.
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98. We have carefully considered the advantages and disadvantages of alowing applica
tions for new and expanded 31 GHz services under the existing rules, but conclude that any
further growth and development of these servicesisinconsistent with the band-sharing plan we
adopt. We have determined to designate all 300 megahertz for LMDS as necessary to fully
accommodate the development and deployment of LMDS, based on comments. As Tl and
WebCel confirm, the promise of LM DS isits significant broadband potential and any reductionsin
the proposed spectrum block would delay the development of important equipment and limit the
ability of LMDS providers to offer very high bandwidth services™®  Incumbents have
acknowledged the inherent incompatibility of their services with LMDS, which islikely to deter
interest in new services that have to share spectrum with such expanding and powerful systems.
Expansion of 31 GHz services would likely have a chilling effect on the efforts of LM DS provid-
ers to establish and expand their services in response to consumer demand, seriously jeopardizing
our objectives in designating the band for LMDS.

99. Under the band-sharing plan we adopt, government and private business incumbent
licensees are protected to the fullest extent possible in order to preserve their existing operations.
Taxpayer investments and the public benefits being derived from these described systems should
not be jeopardized or diminished. While many of the comments address specific or genera plans
for future growth of traffic control systems, that cannot be accommodated under the plan because
of the uncertainties of such plansin the face of the need for LM DS to develop and utilize the
spectrum. AsNevada DOT and USDOT indicate, traffic control systems are being developed for
avariety of bands and the technology isimproving or changing rapidly** It cannot be predicted
that 31 GHz would continue to offer the best technology, or that LM DS technology would not be
developed to suit some of these incumbent services. Moreover, LMDS supporters indicated a
desire to accord access to their spectrum, either through leasing or other means through which
similar traffic control systems could grow*° On balance, we find the benefits of allowing the
expansion of incumbent licensees are outweighed by the harmsto LMDS licensees of any future
growth of existing 31 GHz services.

100. Given these considerations, we conclude that it isin the public interest, and in the
interest of all of the parties, to dismiss any pending applications. A review of our database re-
flects that there are several pending applications, all of which were filed after the release date of
the Fourth NPRM and by new applicants not currently licensed. Thus, these applicants were on
notice that the Commission was considering a change in our rules for the 31 GHz band. Three of
the pending applicants with several applications are the State of Nevada and the Cities of Las

% T| Commentsto Fourth NPRM at 4-5; WebCel Reply Comments to Fourth NPRM at 19.
¥ NevadaDOT Letter of Sept. 5 at 2; USDOT Letter of Sept. 26.

140 CedllularVision Comments to Fourth NPRM at 5; Endgate Reply Comments to Fourth NPRM at 1.
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Vegas and North Las Vegas!*! Although Sierra submits alist identifying 13 large installations
that it claims are pending, only the Las Vegas installations are included in our records as having
applications!*

101. Initscomments, Nevada DOT has demonstrated that these pending applications are
for radio links that are an integral part of itstraffic signal control system for the large metropolitan
area around Las Vegas, which has been underway for several months. We recognize that our dis-
missal may create unexpected disruptions and expenses with respect to implementing this plan and
achieving its traffic management goals for the area. On the other hand, these consequences would
be less than the impact of expanding LMDS operations over such a system after it were fully
implemented. Our obligation is to allocate the Nation's natural resource of its spectrum for the
most effective and efficient use. It has been demonstrated that, in comparison with the technology
and demand for the kinds of servicesin LMDS, the extent to which the incumbent 31 GHz
services have used this nationwide spectrum over the past 12 yearsin which it has been available
isminimal. Given the rapidly changing marketplace and technology, Nevada DOT may well have
access to other technologies that equally suit its needs, while it has been spared the unnecessary
expense of implementing a system for which the future is at best uncertain.

102. We permit incumbent licensees to renew their licenses in order to maintain their
operations. We also permit them to continue to plan and conduct their operations to the full ex-
tent permitted under the current terms of their licenses, so long as they do not expand or increase
these operations. Non-LTTS incumbent licensees are licensed either on a point-to-radius basis,
which establishes a radius of operations, or a point-to-point basis, which islinear. To stay within
thelir existing service parameters, the radius licensees may add links within the outer bands, as
long as they do not go outside the radius. The point-to-point licensees are engaged in fixed
operations provided by radio links between two points. They may not add additional links and are
limited to whatever frequency pairs now exist. With regard to LTTS licensees, we have pointed
out that LTTS is authorized nationwide without any designation of points to serve short-term
immediate needs*® LTTS operationsin existence on or after the date our rules take effect may
continue those services, as well, but may not expand those services nor initiate new operations.

103. In these circumstances, we find that the kind of modifications that incumbent li-
censees may make to their licenses must be limited to ensure that they do not expand their
operations. Accordingly, we will not allow the filing of applications to modify under Sections
101.57 and 101.59, because the modifications listed there include changing power, sites, and
other service aspects that could ater operations considerably and create additional problems for

14 Non-governmental applicants are included in the remaining applicants and they will be refunded their filing fees,
which governmental entities do not pay.

142 Sjerra Ex Parte Letter of Sept. 10, 1996, Attachment at 2.

13 See para. 55, supra.
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LMDS. Section 101.61 provides for modifications that do not require prior authorization and
allow for the replacing of equipment, as well as other changes, that would provide incumbents
with the flexibility to manage existing operations without expanding. We amend Section 101.57
to exclude incumbents.

(6) Rules

104. We modify the rulesfor the licensing of 31 GHz servicesin order to eliminate future
licensing and provide for the continuation of existing services under the band-sharing plan we
have adopted. Aswe have indicated, al incumbent licensees are governed by Part 101 of our
rules. Inasmuch as no licensees are authorized under Parts 74, 78, and 95, we delete the
provisions at Sections 74.602(h), 78.18(a)(5), and 95.1(b) that authorize the assignment of the 31
GHz band for the services in those Parts, and make any other conforming amendments to those
Parts.**

105. Asfor Part 101, we amend the separate rules in Subpart Jfor LTTS by deleting the
31 GHz band as a band available for assignment in Sections 101.803(a), 101.803(d), and
101.803(e).***> The technical rules for Part 101 that establish frequency availability, coordination
procedures, tolerances, bandwidth, transmitter power limitations, and frequency assignments are
further amended to delete the 31 GHz band as available for assignment and to preserve for all
incumbent licensees their access to the entire band, subject to renewal ¢ The amendments
provide for the sharing plan for 31 GHz by placing all incumbent licensees in a secondary status to
LMDS in the middle 150 megahertz band. Asfor the outer segments of 75 megahertz, LTTS
incumbent licensees remain in a secondary status to LM DS while non-LTTS incumbent licensees
and LMDS licensees are equally protected from harmful interference.

g. Application of NEPA

144 47 CFR 88 74.602(h), 78.18(a)(5), 95.1(b).
145 47 CFR 88§ 101.803(a), 101.803(d), 101.803(€).

6 47 CFR 88 101, 103, 107, 109, 113, 147.



Federal Communications Commission FCC 97-82

106. Both Sunnyvale and IMSA' also contend that the National Environmental Policy
Act of 1969 (NEPA)*® and Section 1.1307(c) of the Commission's Rules* require that we
prepare an Environmental Impact Statement (EIS) prior to making a decision on the 31 GHz
spectrum proposal set forth in the Fourth NPRM. They argue that the 31 GHz band is currently
used by governmental licensees for traffic video cameras and traffic signal controls, in part, to
reduce automobile idling time and consequent air pollution, and that these uses must be preserved
in order to facilitate these entities compliance with Congressionally-mandated air quality
standards. These commenters claim that our proposal to designate the 31 GHz spectrum for
LMDS, will have a “significant impact on the quality of the human environment," requiring an
evaluation of that impact and consideration of aternative proposals, pursuant to Section 102 of
NEPA and Section 1.1307(c) of the Commission's Rules.

107. We believe that the LM DS licensing plan, as modified and adopted in this Order,
does not constitute a major Federal action that will significantly affect the quality of the human
environment, and thus does not require the preparation of an EIS under Section 102 of NEPA ™
We have been persuaded by the comments that traffic control systems are an important category
of incumbent services, and thus we have taken several measures to mitigate the impact of our 31
GHz plan on such services. Specifically, we have declined to adopt the proposal in theFourth
NPRM for use of the 31 GHz band, which gave rise to the concerns expressed by Sunnyvale and
IMSA. Instead, we have permitted the continued operation of traffic monitoring and control
systems by incumbent licensees in this band. We thus believe that the adopted LMDS licensing
plan does not trigger NEPA, in that the licensing plan (1) maintains thestatus quo by allowing
governmental and private business incumbent licensees to expand their operations to the full
extent permitted under the terms of their present licenses and to renew those licenses, according
to their original terms and parameters, in order to maintain their operations; and (2) does not alter
or further impact the environment in any way>* Furthermore, as detailed below, alternative

147 Sunnyvale Comments to Fourth NPRM at 5-7; IMSA Reply Comments to Fourth NPRM at 5-10. See also
Nevada DOT Letter of Sept. 5 at 3-4; MSAPRC Commentsto Fourth NPRM at 2-3. In addition to traffic signal
interconnection, both the City of San Diego and Sunnyvale contend that use of the 31 GHz band is imperative for
implementing traffic management systems relying on the rapid transmission of data, such as Intelligent Transportation
Systems. San Diego Comments to Fourth NPRM at 1; Sunnyvale Comments to Fourth NPRM at 1.

148 NEPA, 42 U.S.C. 8§ 4321-4335.
19 47 CFR § 1.1307(c).
150 42 U.S.C. § 4332(2)(C).

15! See Douglas County v. Babhitt, 48 F.3d 1495, 1505 (9th Cir. 1995), cert. denied, 116 S.Ct. 698
(1996)(Secretary of Interior's action designation of acritical habitat under the Endangered Species Act did not trigger
NEPA because the action neither changed the status quo, nor altered the physical environment); Committee for Auto
Responsihility v. Solomon, 603 F.2d 992, 1000 (D.C.Cir. 1979)(GSA's action in leasing an existing parking facility did
not trigger NEPA because the action did not in any way further degrade air quality attributed to vehicular air pollutants
and thus did not change the status quo); see also Sabine River Authority v, U.S. Department of Interior, 951 F.2d 669,
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measures and technologies exist that will enable the expansion of current operations by
governmental entities that hold existing licenses, as well as allow the introduction of such systems
by other governmental entities!>

108. We have considered aternative band sharing plans developed by several parties,
which they contend will alow LMDS and incumbent services to coexist, and we have adopted
some of the principal components of these plans®™> We rejected CellularVision's proposal to
allocate two 25 megahertz segments in the 31 GHz band for incumbent use because we were
convinced by Sierra that such a plan would have allocated insufficient spectrum to avoid intra
system interference in certain traffic control systems®™* Under the 31 GHz plan adopted, all
incumbent licensees retain the use of the 31 GHz band, while the governmental and private
business licensees additionally are accorded protection in the two outer 75 megahertz segments
from harmful interference from LMDS. The governmental and private business incumbent
licensees presently operating in the middle 150 megahertz segment of the band and accorded
secondary status with respect to LM DS in that segment have the option of relocating to the 75
megahertz segments where they, too, will be entitled to protection from harmful interference from
LMDS. We believe that, under this plan, the traffic monitoring and traffic signal control functions
that Sunnyvale and others contend are vital to the environment can be maintained in the band at
their current levels, while allowing us to designate additional spectrum for LMDS.

109. The action we are taking allows the governmental and private business incumbent
licensees to expand their operations to the full extent permitted under the terms of their present
licenses and to renew those licenses, according to their original terms and parameters, in order to
maintain their operations. This plan preserves thestatus quo. Under our plan, incumbent
governmental licensees are authorized to continue using 31 GHz spectrum to operate traffic
monitoring and control systems. The viability and usefulness of these systemsis thus being
preserved by the rules and procedures we adopt in this Order.

679 (5th Cir. 1992), cert. denied, 113 S.Ct. 75 (1992)(Fish and Wildlife Service's acquisition of a conservation
easement on a wetlands habitat, which precluded the State's development of areservoir to meet its anticipated water
supply needs, did not trigger the requirement for an EIS under NEPA because the Service's action neither changed the
status quo, nor effectuated any change in the physical environment).

152 We need not address Sunnyvale's assertion that incumbents had a reasonable expectation that they could continue
to use (and, presumably, to increase their use of) the 31 GHz band to meet their traffic control and air quality objectives.
Incumbents' licenses were issued pursuant to reduced coordination requirements, in return for which incumbents
accepted licenses conferring reduced protection from harmful interference and assumed the risk of interference with
present aswell as future use. See Spectrum Utilization Second Report and Order |, at
para. 10.

153 See paras. 79-103, supra.

154 See paras. 74-75, 80-82, supra.
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110. We have considered the significance of our decision to prohibit incumbents from
seeking modifications to their present licenses in order to expand their operations beyond the
scope permitted by those licenses. Incumbents hold either one of two types of licenses. One type
of license specifies the coordinates of both the transmitting and the receiving stations, and limits
operations to those stations. The second articulates the scope of licensed operations in terms of
an area of operations.*®> Our band sharing plan will necessarily have a greater impact upon those
incumbents holding point-to-point licenses. Under the terms of the plan we are adopting,
incumbents with service area licenses will be permitted to add more transmitting and receiving
stations to their current operations, so long as those additions do not exceed the service area
boundaries, power levels, or other specifications set forth in the license. Point-to-point licensees,
on the other hand, will be limited to the scope of their presently licensed operations and will not
be authorized to obtain additional point-to-point licenses.

111. Although our present approach does not permit governmental licensees to expand
their traffic monitoring and control operations through more extensive use of 31 GHz spectrum
acquired by applications for point-to-point licenses, we emphasize that current operations are not
disturbed by this limitation, such that the protection and preservation of the environment resulting
from these governmental traffic systems will continue on the same basis and to the same extent as
they do today. Thus, we conclude that our plan, taken as a whole, will occasion minimum
disruption for most incumbent governmental operations.

112. We also note that a question exists whether there is sufficient causal connection
between our LMDS licensing decision and ambient air quality to say that our actionsin this
proceeding could be the *"proximate cause" of any impact on the human environment. We note
that, under the present licensing scheme, an incumbent governmental licensee's expansion of its
traffic monitoring systems and a new governmental applicant's ability to use the 31 GHz spectrum
for such functions, are contingent upon their applying for and being granted a license.
Furthermore, the removal of this opportunity cannot be said to be the proximate cause of the
vehicular and other pollution factors that have precluded their attainment of ambient air quality
standards established under the Clean Air Act. Our action merely limits, to some extent, a
governmental entity's choice of methodologies for addressing one source of pollution and

consequent non-attainment -- vehicular pollution*®

113. The number of incumbent licensees engaged in traffic control operations and thus
affected by this limitation on incumbent expansion issmall. Traffic control operations are
provided by governmental licensees, of which there are atotal of 19 spread across seven States.
It appears from our database that less than half of these governmental licensees are authorized on

155 Spectrum Utilization Second Report and Order , at para. 12.

156 See Metropolitan Edison Company v. People Against Nuclear Energy, United States Nuclear Regulatory
Commission v. People Against Nuclear Energy, 460 U.S. 766 (1983).
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a point-to-point basis. Of these, only four are located in non-attainment areas requiring plans to
improve air quality in order to comply with the standards established by the Environmental
Protection Agency.**’

114. A number of aternatives are available to these incumbents, if they wish to expand
their operations. Specifically they could bid for and purchase the smaller, significantly less costly
150 megahertz license in the competitive bidding process we are establishing in this Order. They
also could acquire the use of spectrum from an LMDS licensee through spectrum disaggregation
or geographic partitioning of the LM DS license. Furthermore, they could transfer their opera-
tions to a different transmission medium, lease service or transmission capacity from a common
carrier, or expand their wired traffic control systems® These alternatives are also available to
governmental entities that are not presently licensed in the 31 GHz band and whose applications
to commence such service are barred by the action we take here today. These are significant

factors when weighing the impact of a regulatory action on the environment.

115. In sum, we do not believe that the LM DS licensing plan, as modified and adopted
herein, raises environmental concerns or otherwise affects incumbent governmental licensees
continued operation of traffic monitoring and control operations, or the air quality controls for
which they are responsible. Current operations are not disturbed by our licensing plan, and the
present level of air quality protection afforded by these operationsis preserved. We believe that
the impact of limiting the expansion of existing systems, and any resulting effect on air quality, is
minimal -- very few governmental licensees will be affected, and most of these are not located in
nonattainment areas. Furthermore, all of these licensees have recourse to some other option for
monitoring and controlling traffic and minimizing air pollution.

B. Licensing of Spectrum
1. Number of Licenses per Geographic Area
a. Background; Comments
116. IntheFirst NPRM, Third NPRM, and Fourth NPRM we sought comment on the
number of LMDS licenses we should authorize in each geographic licensing area. In theFirst

NPRM, we proposed to designate 1,000 megahertz in the 28 GHz band for LM DS and, based on
the existing technology, proposed that the 28 GHz band be licensed in two blocks of 1,000

57 Non-attainment areas are those areas designated by the Environmental Protection Agency (EPA) as being in non-
compliance with those air quality standards established by EPA for various pollutants under the Clean Air Act, 42
U.S.C. 88 7401 et seq. See Consolidated Non-Attainment Areas List, EPA, Dec. 3, 1996.

158 We have licensed only 19 governmental entities that use the 31 GHz band for traffic control operations. Most of
the Nation's metropolitan areas do not rely on wireless technology for their traffic control systems.
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megahertz each to two different carriers’*® In the Third NPRM we proposed that 150 megahertz
of the 1 gigahertz in the 28 GHz band be licensed on a co-primary basis with M SS feeder links
and sought comment on the number and size of licenses to make available in light of the proposed
change in designation.!®® We had noted that LMDS may be competing in a multichannel video
programming distribution market (MVPD) that is dominated by cable television, but that is poised
for the entry of several aternative distribution technologies, and sought comment on whether,
from a competitive standpoint, it would be advisable to authorize only one LMDS license for
1,000 megahertz in each market®* We also asked whether the advent of digital technology
should affect our assessment of the minimum amount of spectrum needed by alicensee to
compete in the MVPD environment!®* We discussed alternative licensing schemes, and sought
comment on the specific spectrum amounts that would be required, were we to decide to license
more than one LM DS provider in each market 3

117. IntheFirst Report and Order, we adopted our proposal to designate the 1,000
megahertz in the 28 GHz band for LMDS and to require that 150 megahertz be shared on a co-
primary basis with M SS feeder links. Specifically, LMDS was accorded the primary designation
in the 850 megahertz located in the 27.5-28.35 GHz segment, while the segment of 150
megahertz at 29.1-29.25 GHz in the band is shared on a co-primary basis and limited to LMDS
hub-to-subscriber transmissions!® Because of the encumbrance of the 150 megahertz, we
proposed to designate an additional 300 megahertz of spectrum on a primary protected basisin
the 31 GHz band for LMDS. We sought comment on how to assign this additional spectrum and
whether to treat it as a separate block or combine it with spectrum in the 28 GHz band to be

% Firg NPRM, 8 FCC Rcd at 560 (para. 20).
180 Third NPRM, 11 FCC Rcd at 82 (paras. 74-76).

181 |d. at 82-83 (paras. 77-78). We observed that the MV PD market includes cable operators, Direct Broadcast
Satellite (DBS) providers, wireless cable systems, and satellite master antenna television systems. 1d. We also observed
that LM DS ““may provide services that compete with local exchange carriersin the provision of local exchange service.
..."Id. at 64 (para. 27). We based our assumptions regarding the ability of LM DS to provide competition in both local
telephony and cable markets on the following factors:

Hub transceivers create small cells, typically of six miles diameter, which transmit to subscriber locations, and
which can receive subscriber transmissions on areturn path. Because the cells are small, and arranged in a
typical cellular pattern, avery high level of frequency reuseis possible. This pattern, combined with the
availability of broadband microwave spectrum, results in sufficient capacity in the proposed LM DS system
designs to provide wireless competition to local exchange carriers or cable television systems even in urban
areas.

182 |d. at 83 (para. 78).
183 |d. at 83 (para. 79).

184 Fourth NPRM , at para. 97.
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assigned asa single block. We tentatively concluded to assign the proposed 31 GHz band and the
designated spectrum in the 28 GHz band as a single license block ¢

118. The majority of parties responding to our initia inquiry in theThird NPRM argue
that if LM DS providers do not receive a sufficient amount of spectrum, they cannot provide
competitive servicesin either the MV PD marketplace or in the local telephony marketplace!®®
Many of these commenters contend that approximately 1,000 megahertz of spectrum isthe
minimum amount necessary to create a commercialy viable system that will enable LMDS
licensees to compete with ““wired" cable television systems and other MV PD providers'®’

119. Because, in the First Report and Order, 150 of the 1,000 megahertz in the 28 GHz
band was allocated on a co-primary basis with MSS and LM DS subscriber-to-hub transmissions
were precluded in this segment, many of these commenters and others support our proposal to
designate the entire 300 megahertz in the 31 GHz band to LMDS and to auction it with the 1,000
megahertz at 28 GHz asa single license block. They reason that this will enable LM DS providers
to take full advantage of technical innovation and offer the full panoply of services to respond to
marketplace needs!® No commenter focuses on or explains why it would be necessary to assign
all 300 megahertz (rather than 150 megahertz) to a single licensee, in order to compensate for the
encumbered nature of the 150 megahertz in the 28 GHz band.

120. Bell Atlantic points out that a few parties seek to use the designated spectrum in
smaller blocks. It notes that some, such as Emc, seek to use this spectrum for **niche products,”
while others, such as NYNEX and WCA, seek to supplement their Multipoint Distribution

185 Fourth NPRM, at paras. 95, 101.

166 Bell Atlantic Comments to Third NPRM at 1-2; BellSouth Commentsto Third NPRM at 6; CellularVision
Commentsto Third NPRM at 13-18; ComTech Commentsto Third NPRM at 5; Endgate Commentsto Third NPRM at
4; GEC Commentsto Third NPRM at 2; HP Comments to Third NPRM at 5-6; M3ITC Commentsto Third NPRM at 3;
NorTel Commentsto Third NPRM at 3-4; PTWBS Comments to Third NPRM at 1-2; TI Commentsto Third NPRM at
15; Titan Comments to Third NPRM at 2-3.

187 See, eg., CellularVision Commentsto Third NPRM at 14; Endgate Comments to Third NPRM at 4-5; GEC
Commentsto Third NPRM at 2; HP Commentsto Third NPRM at 5; PTWBS Commentsto Third NPRM at 1-2; M3ITC
Commentsto Third NPRM at 3; TI Commentsto Third NPRM at 15; Titan Commentsto Third NPRM at 2-3. Tl states
that their digital system requires aminimum of 1,000 megahertz to provide a full range of video distribution and
telephony services.

168 See, e.g., CellularVision Comments to Fourth NPRM at 9-10; ComTech Comments to Fourth NPRM at 5-6; HP
Commentsto Fourth NPRM at 4-5; RioVision Comments to Fourth NPRM at 2; HP Reply Comments to Fourth NPRM
at 3; M/A-COM Reply Commentsto Fourth NPRM at 4; Titan Reply Commentsto Fourth NPRM at 2. CellularVision
arguesthat licensing LM DS spectrum in smaller blocks could needlessly confine LM DS to a particular frequency plan,
thereby impeding the development of the service. CellularVision Commentsto Fourth NPRM at 10, n.16.
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Service (MDS) spectrum.*®® In addition to Emc®, NYNEX, and WCA, several other parties
advocate segmenting the LM DS spectrum to create smaller blocks. For example, Ad Hoc RTG,
PRTC, and WCA support our proposal to designate spectrum in the 31 GHz band for LMDS but
maintain that the 31 GHz block should be licensed as a separate unit in each LMDS service
area!”® These parties contend that licensing the 31 GHz band as a separate block would facilitate
market entry by a greater number of LMDS providers and would increase market competition.

121. Should the Commission decide otherwise, however, Ad Hoc RTG requests that the
Commission afford rural telephone companies and other designated entities bidding credits and
installment plans, as in previous auctions, as a means of facilitating market entry by a greater
number of LMDS providers!™ WCA recommends, as an alternative, that LM DS auction winners
be authorized to disaggregate their spectrum!’? Aswe have discussed, Sierra states that
governmental licensees vehicle control operations presently requiring 200 megahertz of capacity
could be conducted using only 150 megahertz of spectrum, with modifications to existing
equipment that would require only modest financia investments by these licensees!”

122. Commenters also addressed the issue of smaller license blocks in the context of our
inquiry in the Third NPRM about the relevance of impending digital technology in formulating a
spectrum plan for LMDS. NYNEX and others argue that, with the advancement of digital
technology, assignments of less than 1,000 megahertz of spectrum per licensee can be channelized
into viable commercial operations!”* Emc® argues that the 1,000 megahertz of spectrum
proposed for LMDS under the Third NPRM band plan could be divided into four licenses of
212.5 megahertz each within the 27.5-28.35 GHz band, and three licenses of 50 megahertz each
within the 29.1-29.25 GHz band!”® According to Emc®, as little as 150 megahertz of spectrum
could be used to provide a commercially viable communications service by using digital

169 Bell Atlantic Reply Commentsto Third NPRM at 6.

170 Ad Hoc RTG Commentsto Fourth NPRM at 7-8; PRTC Comments to Fourth NPRM at 4; WCA Comments to
Fourth NPRM at 3-4.

1 Ad Hoc RTG Commentsto Fourth NPRM at 8.
172 \WWCA Comments to Fourth NPRM at 5. Seealso Ad Hoc RTG Commentsto Fourth NPRM at 8.
17 Ex Parte Sierra Letter of Sept. 10 at 2. See paras. 82-83, supra.

74 See, e.g., Emc® Commentsto Third NPRM at 4-6; GTE Commentsto Third NPRM at 4-5; NYNEX Reply
Commentsto Third NPRM at 6-10.

75 According to Emc?, the four 212.5 megahertz licenses would be ideal for broadband video, telephony, and data
services, and the three 50 megahertz licenses could be used to provide return path communications from subscribers, or
they could be used for narrowband voice and data services to consumers. Emc® Comments to Third NPRM at 6-7.
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technology; thus, the Commission should not support the inefficient use of spectrum for LMDS

by giving access to the full amount of LM DS spectrum for analog technology

123. GTE contends that, with the advent of digital technology, the optimum LMDS
licensing structure would be two equal, unaffiliated licensees in each market, with each licensee
having a primary assignment of 425 megahertz in the 27.5-28.35 GHz band and 75 megahertz of
co-primary assignment in the 29.1-29.25 GHz band!”” WCA contends that the Commission
could license three LMDS providers per geographic service area, with two 425 megahertz
licenses and one 150 megahertz license. WCA opposes establishing asingle LMDS licensee per
market because it argues that this could effectively preclude certain services that are only
economically viable if the provider can acquire authorizations for less bandwidth!™®

124. The majority of commenters, however, urge the Commission to refrain from basing
our LMDS licensing plan on the development and impending availability of digital LMDS
technology. These commenters argue that digital technology is not available in the near term, and
that approximately 1,000 megahertz per licensee is thus required in order to enable an analog
LMDS system to compete with incumbent MV PD providers and one-way and two-way voice and
data subscriber-based service providers!”® Commenters also argue that even if digital LM DS,
once available, becomes as efficient as other digital technologies, LMDS providers will still need
at least 1,000 megahertz to compete in the cable and local telephony environments, because the
use of digital technology by competitors will also increase these competitors' spectrum capacity#°

CdlularVision argues that even if digital technology may prove ultimately to be appropriate for

76 Emc® Reply Commentsto Third NPRM at 3.

77 |n addition, GTE opposes alowing a party holding one of the two LM DS licenses in amarket to own a material
interest in the other license in the same market. GTE Commentsto Third NPRM at 3-4.

178 WCA argues, for example, that awarding multiple licenses per market would enable a multipoint, multichannel
distribution system operator to meet a need for telephony, while still leaving spectrum for another multichannel video or
wireless telephony provider. WCA Commentsto Third NPRM at 5.

1 See, eg., CellularVision Commentsto Third NPRM at 14-17; ComTech Reply Commentsto Third NPRM at 2-3;
GEC Reply Commentsto Third NPRM at 1; M3ITC Commentsto Third NPRM at 3; Tl Reply Commentsto Third
NPRM at 13.

180 See, eg., CellularVision Commentsto Third NPRM at 16-17, n. 23. CellularVision statesthat LMDS s
constrained to use “near constant envelope" modulation techniques such as Quadrature Phase Shift Keying (QPSK),
while cable television's more benign operating environment enables it to use the more complex 64 Quadrature
Amplitude Modulation (QAM). It also maintains that 425 megahertz of cable spectrum could support 200 to 400 video
channels, while 425 megahertz of LM DS spectrum could support only about 50 to 200 channels. See also ComTech
Commentsto Third NPRM at 5; GEC Commentsto Third NPRM at 2; TI Reply Commentsto Third NPRM at 11-13.
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certain applications of LM DS, analog technology may remain most appropriate for other
applications of LMDS#!

b. Decision

125. For the reasons discussed in the following paragraphs, we have decided that LMDS
potential can be exploited most effectively by assigning the 1,300 megahertz designated for
LMDS in two licensing blocks. We base this decision in part on our conclusion that LMDS
spectrum promises significant versatility as a vehicle for increasing competition in the telephony
and cable programming markets, and has the capacity to meet the more circumscribed needs of
smaller operators and niche markets. We will issue one license for 1,150 megahertz, consisting of
the 1,000 megahertz located in the 28 GHz band and 150 megahertz located in the center of the
300 megahertz segment of the 31 GHz band. We also will issue an additional, smaller license for
150 megahertz, located entirely in the 31 GHz band and consisting of the two 75 megahertz
segments located at each end of the 300 megahertz block. LMDS licensees in the smaller block
will have to protect certain incumbent operations that exist in some localities under the band-

182

sharing plan we have adopted in this Report and Order:

126. Asdiscussed later in this Report and Order, we adopt our proposal to base licensing
on the 493 geographic areas known as BTAs and to simultaneously auction the two licensesin
each BTA. We conclude that establishing both a 1,150 megahertz and a 150 megahertz LMDS
license in each BTA isthe most effective way to promote the public policy goas and objectives of
this proceeding. Our principal goal in this rulemaking has been to increase the potential for more
competition in the video programming and telephony markets. The promotion of competition is
the surest means of serving consumers through the delivery of an array of offerings that is
responsive to consumer demand for feature-rich video and telecommunications services marked
by high quality and reasonable prices.

127. We agree with those commenters favoring a minimum of 1,000 megahertz of
contiguous spectrum, or its equivalent, for an LM DS license and believe that the creation of a
1,150 megahertz LM DS license in each BTA achievesthisgoal. The addition of 150 megahertz
in the 31 GHz band will compensate for the use restriction imposed on 150 megahertz in the 28
GHz band that will be licensed to both LMDS and satellite services on a co-primary basis. This
increase in capacity should assist LM DS licensees in developing two-way services that will make
them viable entrants in the MV PD, voice, and data telecommunications marketplaces.

128. The creation of an additional 150 megahertz license in each BTA will also provide
benefits to consumers and other members of the public. One possibility would be for the 150

18 CdlularVision Reply Commentsto Fourth NPRM at 11, n.16.

182 See para. 39, supra.
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megahertz license to be acquired by the same entity as the 1,150 megahertz license. Thiswould
accommodate the desire of commenters advocating that the Commission should assign one 1,300
megahertz license. Alternatively, each license in a market could be acquired by a separate entity.
Commenters clam that alicense of smaller bandwidth would have the benefit of providing for
smaller operators, development of niche markets, and provision of services that would only be
economically viable under cheaper, narrower bandwidth licenses.

129. In addition to those benefits cited by commenters, we assign the spectrum for the
150 megahertz license from the outer segments of the 31 GHz band in order to reflect the band-
sharing plan we have adopted for 31 GHz and ensure our objectives are achieved. The smaller
license will alow us to accommodate more easily the ability of incumbent governmental and
private business licensees to continue their existing operations in that spectrum segment on a
protected basis, while minimizing any potentia disruption to larger LM DS operations in the 1,150
megahertz block. We consider this minimization of disruptionsto LM DS operations to be an
important aspect of achieving our goal of increasing competition in the MVPD, voice, and data
telecommunications marketplaces. Under our band-sharing plan, incumbent governmental and
private business licensees presently using the 31 GHz band would have interference protection
from the holder of the smaller, 150 megahertz license, but would be accorded no protection from
interference by the operator holding the 1,150 LM DS license for that BTA®* Moreover, the
smaller license should make it easier for any incumbent licensee or entity interested in continuing
to have access to the 31 GHz band for incumbent services to acquire alicense for the
redesignated spectrum under the LM DS licensing rules.

130. In adopting this licensing plan, we generally agree with those commenters who
contend that the future development and availability of digital LM DS equipment should not be a
determining factor in limiting the spectrum available to each LMDS licensee. Commenters
demonstrate that digital LM DS equipment is not commercially available for LMDS operations on
the 28 GHz spectrum, and is not yet developed for the 31 GHz spectrum®* In designating the 31
GHz band for LMDS, we noted that, although developers of LM DS technology expect to make
the 31 GHz band readily accessible for LM DS use, they seek the regulatory certainty of our
authorizing implementation of LM DS before fully committing the resources necessary to develop
commercially viable applications of spectrum** It would not be in the public interest to preclude
LMDS licensees from using immediately available equipment by limiting too strictly the amount of

183 See paras. 85-86, supra.

184 Established wireless services providing video programming services in competition with cable services are
beginning to increase their use of digital technologies and digital transmission, which we have found is another key
strategy for increasing communications capacity and is not fully developed. Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, CC Docket No. 96-133, Third Annua Report, FCC
96-496, released Jan. 2, 1997, at paras. 62-64, 176-177 (1996 Cable Competition Report ).

185 See para. 41, supra. See Titan Reply Commentsto Fourth NPRM at 1.
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spectrum available to an LM DS licensee using analog equipment. However, we believe that the
advent of digital technology does provide support for creating a second, smaller license for each
service area. A 150 megahertz LMDS license could provide aless costly, hence more easily
accessible, forum for operators wishing to experiment with the use of digital technology in
LMDS. Creating such an opportunity would encourage the development of more efficient
equipment that might provide greater service to the public. We believe that our creation of two
licenses of unequal size accommodates these concerns and objectives.

131. Comments addressing the issue of digibility raised in theFourth NPRM are also
relevant to this licensing issue®*® Ad Hoc RTG points out that the high cost of deploying fiber
and coaxial cable in remote areas makes LM DS the most likely alternative for video and telephone
servicesin rural areas® NTCA points out that rural areas can be expected to be the last to
receive video programming services from large LM DS providers, however, because the large size
of BTAswill enable LMDS licensees, other than rural LECs, to ""neglect” rural areas until late in
the license term.®® The Alliance makes asimilar claim with respect to the provision of vital
services such as voice, data, two-way video, teleconferencing, telemedicine, telecommuting and
global networksin rural areas’® These comments provide additional support for creating a
second, relatively small license for each BTA, as aless-costly vehicle for providing vital
telecommunications services to rural areas that might be “"neglected” by larger LM DS providers
attempting to recoup, as rapidly as possible, the significant investments that acquisition of a 1,150
megahertz license will require.

2. Size of Geographic Service Areas

a. Background; Comments

188 See paras. 152-156, infra.

187 Ad Hoc RTG makes this point in support of its argument that barring rural telephone companies from
participation in LM DS would thus contravene Sections 309(j)(3)(A) and 309(j)(3)(B) of the Communications Act,
which ensure that services are made available to rural areas and requires that rural telephone companies have an
opportunity to participate in providing new wireless telecommunications services. Ad Hoc RTG Commentsto Fourth
NPRM at 5-7. Seealso Farmers Tel Commentsto Fourth NPRM at 2-3; NTCA Commentsto Fourth NPRM at 3-5.

188 NTCA Comments to Fourth NPRM at 2.

18 The Alliance also contends that rural telephone company participation in LM DS should be encouraged by
adopting a use-or-lose, fill-in policy similar to that adopted for cellular unserved areas, under which license renewal
applications would be limited only to those areas served, and by granting rural telephone companies aright of first
refusal to negotiate for partitioned spectrum in their service areas and restricting the amount charged to apro rata share
of the origina winning bid, on a per population (POP) basis. Alliance Reply Comments to Fourth NPRM at 6-8. In
apparent agreement with the underlying premise concerning access in rural communities, CPl contends that the needs of
consumers served by rural telephone companies and incumbent cable operators (ICOs) can nevertheless be served by
allowing the LMDS licensee to enter contractua arrangements with the rural incumbent LEC or rural 1ICO. CPI Reply
Comments to Fourth NPRM at 9-10.
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132. Inthe Third NPRM, we discussed the comments received on the proposal in the
First NPRM that we license LM DS based on Rand McNally Commercial and Marketing Guide
BTAs, and tentatively concluded that BTAs continue to appear to be the best geographic areas
for licensing LMDS We tentatively concluded that there is a reasonable likelihood that LM DS
services will have alocal focus, and that BTA service areas would best approximate the likely
scope of LMDS services! We proposed to use the 487 BTAs identified at that time by Rand
McNally, but to exclude from the New Y ork BTA the area currently served by CellularVision,
and to add as additional areas for licensing the United States territories and possessions over
which we have jurisdiction: the Virgin Islands, American Samoa, Guam, Puerto Rico, and the

Commonwealth of Northern Marianas®?

133. The mgority of commenters believe that using BTASs as geographical service areas
will result in greater economies of scale and that they best approximate the service markets to be
offered.’® WCA argues that the desire of wireless cable operators to incorporate LMDS licenses
into their systems will be enhanced by establishing BTAsas LMDS service areas. ComTech
supports our proposal to use BTAS, stating that these areas are manageable in size for small
businesses and that using these areas will increase the likelihood that rural areas will receive
service more quickly. PTWBS argues that there should be no restrictions on the number of BTAS
alicensee may obtain at auction.

134. Several commenters, however, support the use of Metropolitan Statistical Areas
("MSAS") and Rural Service Areas (("RSAS") as LMDS service areas, because they represent
manageable territories within which to initiate service!® GTE argues that by basing LMDS
licenses on smaller areas, an entity that has an economic reason to expand its area may do so
either through the auction process or through post-auction transactions. According to M3ITC,
larger market areas will serve to eliminate or disqualify entrepreneurs wishing to enter the LMDS
industry because the financial requirements to provide service in them will be greater.

b. Decision

1% Third NPRM, 11 FCC Rcd at 84-85 (paras. 82-87).

91 |d. at 85 (para. 87).

192 |d. at 85-86 (para. 88).

1% See, e.g., BellSouth Commentsto Third NPRM at 7; Bell Atlantic Comments to Third NPRM at 4; CellularVision
Comments to Third NPRM at 18; Emc® Commentsto Third NPRM at 7; Nortel Commentsto Third NPRM at 12;
PTWBS Commentsto Third NPRM at 1; Titan Commentsto Third NPRM at 4; TI Commentsto Third NPRM at 16.

1% See, e.g., GTE Commentsto Third NPRM at 6; M3ITC Commentsto Third NPRM at 3.
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135. We adopt our proposal to license LMDS based on BTA geographic service areasin
the 1992 Commercial Atlas and Marketing Guide, published by Rand McNally, that identifies 487
BTAs based on the 50 States!® We also adopt our proposal to add the six additional areas for
licensing over which we have jurisdiction and which we will include as BTAs; namely, the U.S.
Virgin Idands, American Samoa, Guam, San Juan, Puerto Rico, Mayaguez Puerto Rico, and the
Northern Mariana Ilands. While the total number of BTAsfor licensing LMDS is 493, we will
exclude the New York BTA in which CellularVision currently is licensed from the initial licensing
of LMDS. Therequest of CellularVision for a pioneer's preference is subject to a peer review
process we establish in this Report and Order'* and issues concerning its license are pending the
outcome of review.

136. We conclude that BTAs serve as logical geographic areas for licensing LMDS
because they represent the natural flow of commerce, comprising areas within which consumers
have a community of interest®’ In terms of the MV PD marketplace, we believe that the MV PD
market is no longer contained within the franchise area of local cable companies and will come to
encompass larger markets, even as they retain local content!*® In addition, the advent of wire and
satellite broadband services has resulted in the expansion of regional and national markets for
video programming. Our use of BTAsto license LMDS will enable LMDS licensees to have a
more level playing field in this environment of market " regionalization," but it will also preserve
the delivery of local programming and other LM DS services to the relevant market segments.
MSAs and RSAs, which were used for licensing Cellular Service, are much smaller than recently
adopted wireless geographic service areas, e.g., MDS and PCS. Accordingly, we conclude that
their use for licensing LM DS might result in an unnecessary fragmentation of natural markets.
While simultaneous multiple round bidding would permit the consolidation of interdependent

1% Rand McNally isthe copyright owner of the MTA/BTA Ligtings, which list the BTAs contained in each MTA and
the counties within each BTA, as embodied in Rand McNally's Trading Area System MTA/BTA Diskette, and
geographically represented in the map contained in Rand McNally's Commercial Atlas & Marketing Guide. The
conditional use of Rand McNally's copyrighted material by interested personsis authorized under a blanket license
agreement dated February 10, 1994, and covers use by LMDS applicants. This agreement requires authorized users of
the material to include alegend on reproductions (as specified in the license agreement) indicating Rand McNally's
ownership.

1% See para. 442, infra.

97 Typically, aBTA includes a population center or centers, such as alarge city or town, and the surrounding rural
area. BTA boundaries are based on county lines because most statistical information relevant to marketing is published
in terms of counties. The specific boundaries were drawn after a study of severa factors, such as physiography,
population distribution, economic activities, newspaper distribution, and transportation facilities.

1% |nthe Third Annual Report on the state of competition in the market for the delivery of video programming, we
noted that cable operators are merging and trading systems to create clusters, which has been attributed to a response to
competitors and potential competitors that can operate on aregiona basis. These regional groupings of cable systems
under common ownership could permit operators to offer uniform packages at comparable prices throughout an area and
to market their services accordingly. 1996 Cable Competition Report , at paras. 137-139.
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MSAs and RSAS, and licensees could acquire additional markets after the auction through the
assignment and transfer process, we believe that these options may result in unproductive
regulatory and transaction costs for the Commission and applicants. The use of BTAs aleviates
these problems and ensures that LM DS providers can deliver services to the marketplace in a
timely and efficient manner.

137. We expect that many LMDS providers will seek to provide one-way and two-way
voice and data subscriber-based services over their systems in addition to providing video
programming services. BTAs are alogical service areain which to provide such services for
severa reasons. First, we believe that most LM DS providers will seek to combine an array of
video programming services with one-way and two-way telecommunications and data servicesin
an effort to create packages of services that are competitive with those we expect to be offered by
incumbent LECs and cable providers. By operating within BTAs, LMDS operators will be able to
tailor their combined service offerings to compete effectively with cable and telecommunications
services providers, because BTASs closely approximate areas where consumers have a community
of interest.

138. Second, we agree with commenters that BTAs afford licensees greater economies of
scale than smaller geographic service areas such as MSAs and RSAs. The ability to aggregate the
cost of core networks required to provide one-way and two-way interactive services over LMDS
systems allows LM DS providers to maintain a potential cost competitiveness with other
technologies, such as hybrid fiber-coaxial cable facilities and high speed twisted pair transmission
facilities. Third, given the cellular structure of LMDS systems, we believe that BTAS, each of
which has a central, usually urban commercial center, are manageable from the standpoint of
establishing a network capable of providing an array of competitive services.

139. Finaly, we believe that BTAs represent reasonable building blocks for establishing
an LMDS system capable of delivering an array of competitive services. BTAsvary in size,
population, and demographics; therefore, we expect that there will be wide-ranging strategies for
acquiring service areas. We expect that there will be prospective LM DS providers who wish to
serve areas larger than the typical BTA, and we will not restrict the number of BTAs alicensee
may acquire at auction. We also expect that there will be prospective LMDS providers with more
limited business plans seeking asingle BTA or a partitioned BTA.

3. Spectrum Disaggregation and Geographic Partitioning
a. Background; Comments
140. Observing that continued technological improvements may reduce the amount of
spectrum required to provide afull range of services, we proposed in theThird NPRM that

LMDS licensees be permitted to disaggregate their licenses. We asked commenters to address
how a licensee would accomplish such disaggregation, and what rules the Commission should
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promulgate for licensing disaggregated spectrum*® We further requested parties to comment on
whether designated entity licensees that receive bidding credits in the auction or permission to
make installment payments should be permitted to disaggregate spectrum.

141. In addition, we sought comment on our tentative conclusion that geographic
partitioning for any part of an LM DS licensing areawould be in the public interest. We
determined that the issue of geographic partitioning should be considered to enable LMDS
licensees to recoup some of their initial licensing and construction costs, while providing a method
for entities with specific local concerns or insufficient capital to purchase rights for the entire
service area, to acquire a portion of the geographic area originally licensed. We also determined
that geographic partitioning may allow some areas, particularly rural areas, to be served sooner

than would otherwise be possible?®

142. Intheir comments, CellularVision, GTE, HP, Nortel, PTWBS, and TI support the
Commission's proposal to permit the disaggregation of spectrum by LMDS licensees®
ComTech proposes specific limitations on disaggregated licenses, including the proposal that
designated entities that received bidding credits and that disaggregate their spectrum be required
to pay the Commission the difference between what the designated entity paid and what the
payment would have been without the bidding credit®? NYNEX opposes disaggregation,
arguing that there is no compelling reason to develop rules in this proceeding that " countenance
and facilitate the private brokering of spectrum,” and repeats its belief that the Commission should
seek to determine the size of, and then auction, spectrum blocks that will support economically
viable service in late 1996 and beyond

143. A number of commenters believe that geographic partitioning of any part of an
LMDS license is appropriate. Some commenters argue that geographic partitioning will result in
faster build-out.>®* Ameritech contends that the relatively high cost of LM DS construction and
the shorter transmission paths it provides, in addition to the limitation of service to consumers
within reach of cell transmitters, lend support for the Commission's proposals with regard to
geographic partitioning. Ameritech also states that permitting partitioning would essentially make

1% Third NPRM, 11 FCC Rcd at 83 (para. 80).
20|, at 86 (paras. 89-91).

21 CellularVision Commentsto Third NPRM at 17-18; GTE Comments to Third NPRM at 5-6; PTWBS Comments
to Third NPRM at 2; TI Commentsto Third NPRM at 15.

202 ComTech Commentsto Third NPRM at 6-7.
28 NYNEX Commentsto Third NPRM at 5.

24 See, e.g., Ameritech Commentsto Third NPRM at 4; BellSouth Commentsto Third NPRM at 7; CellularVision
Commentsto Third NPRM at 18; PTWBS Commentsto Third NPRM at 2.
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LMDS a potential architecture choice for cable operators who otherwise would not likely provide
service in areas of less dense population®® In support, ComTech urges the Commission to
ensure that newly created licensees meet both existing build-out requirements and payments if the
geographic area was purchased from a designated entity?® Although supporting the use of
MSAs and RSAs, GTE states that, if BTAs are used, the Commission should allow geographic
partitioning only on an all-or-nothing basis, so that a licensee would be required to partition al of

its spectrum in a given area to the new licensee?”’

b. Decision

144. We conclude in genera that al LMDS licensees shall be permitted to disaggregate
and partition their licenses, and we also propose in the Fifth Notice of Proposed Rulemaking®
specific procedural, administrative, and operational rules to govern the disaggregation and
partitioning of LM DS licenses. We also note, however, that those taking advantage of designated
entity provisions will be subject to certain restrictions.

145. We believe that affording licensees the flexibility to disaggregate and partition their
licenses will encourage spectrum saving, encourage more rapid deployment of servicesin the
LMDS spectrum, and leave the decision of determining the correct size of licenses to the licensees
and the marketplace. Licensees are in the best position to analyze their business plans, to assess
new technology, and to determine customer demand. Asaresult, we believe that permitting
disaggregation and partitioning will promote efficient use of LM DS spectrum. Moreover, the
nature of the LMDS cell structure makes disaggregation and partitioning powerful tools for
licensees to concentrate on core areas or to deliver services to isolated complexes, such asrura
towns or university campuses, that do not lie within major market areas. We further believe that
disaggregation and partitioning will provide opportunities for small businesses seeking to enter the
MV PD and local telephony marketplaces.

4. Eligibility
a. Background

(1) NPRM s

25 Ameritech Commentsto Third NPRM at 4.
206 ComTech Commentsto Third NPRM at 7.
27 GTE Commentsto Third NPRM at 6-7.

28 See paras. 407-424, infra.
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146. Inthe First NPRM, we sought comment on our proposal to license two competitors
in each LMDS service area and to refrain from adopting restrictions on the licensing of LMDS to
specific categories of telecommunications providers®® We returned to this issue in the Third
NPRM, in which we proposed to grant only one license for each LMDS service area. We aso
sought additional comment on the eligibility issue, including whether LECs, cable companies,
Commercial Mobile Radio Service (CMRS) providers, and Multichannel Multipoint Distribution
Service (MMDS) licensees should be eligible to acquire LM DS licenses?® In the Fourth NPRM,
we also addressed the digibility of in-region LEC and cable companies to acquire LMDS licenses,

aswe discuss in greater detail below 2!

147. Inthe course of this rulemaking proceeding, we drew several tentative conclusions
on eligibility and requested comment on these conclusions, as well as on arange of other related
issues. Inthe Third NPRM we invited comment on our tentative conclusion that there are no
existing statutory or regulatory restrictions that prohibit a LEC from acquiring an LMDS license.
We asked whether allowing LECs to acquire LM DS licenses in their service areas would eliminate
an important new source of competition in the local exchange market, whether LECs would be
likely to acquire LM DS spectrum as a means of forestalling competitive entry into the local
exchange market, and whether we should adopt rules similar to our cellular-PCS cross-ownership
restrictions to address this concern. We aso noted that LECs might use LM DS to facilitate entry
into the multichannel video programming market. Because LM DS spectrum cannot at thistime
be used for mobile services, we tentatively determined that the acquisition of LMDS licenses by
CMRS providers would not raise competitive concerns and that there is no reason to include
212

LMDS spectrum in the CM RS spectrum caps:

148. For cable televison companies, we sought comment on similar legal and policy
issues?® We tentatively found that there are no existing statutory or regulatory restrictions pro-
hibiting a cable company from holding an interest in an LMDS license in the area served by its
cable system, and that the statutory ban on cable and MM DS cross-ownership does not include
cable and LMDS cross-ownership within its terms. We asked if cable companies would have an
incentive to warehouse spectrum or to divert it to less optimal uses. However, we also indicated
that cable companies are a potentially significant source of competition to LECs in the provision
of local telephone services. We sought comment regarding how to balance these competing
public interests concerning cable operators participation in LMDS. In addition, we stated that we

2 First NPRM, 8 FCC Rcd at 560, 563 (paras. 20, 33-34).
29 Third NPRM, 11 FCC Rcd at 89-93 (paras. 97-108).

21 Fourth NPRM, at paras. 105-136.

%2 Third NPRM, 11 FCC Rcd at 91 (para. 102).

23 |d. at 90 (para. 100).
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were reluctant to bar MM DS licensees from participation in LM DS because the two-way
capability of LMDS might allow them to provide local telephone service in competition with
LECs.

149. In the Fourth NPRM we sought to augment the record in this proceeding by identi-
fying and seeking comment on the following issues specific to participation in LMDS by
incumbent LECs and cable operators. We observed that the record in this proceeding supports
the conclusion that LM DS is a potentially important source of competition in either or both the
local exchange and multichannel video programming markets. We sought comment, specifically,
““on whether we should temporarily restrict eligibility for incumbent LECs and cable companies
that seek to obtain LM DS licenses in their geographic service areas.® In this regard, we noted
that eligibility restrictions, even those with a sunset provision, might effectively preclude
incumbent LECs and cable operators from participating in the initial licensing process, because we
planned to begin the LM DS licensing processin 1996. We also requested comment on this
issue.?

150. We asked for comment concerning the projected uses of LM DS spectrum, whether
LM DS licenses represent a resource for reducing the market power™® of incumbent LECs and
cable operators, and whether there are any other viable means of entry into the local exchange and
cable markets. We asked whether there would be any inherent cost advantages for incumbent
LECs or cable companies due to economies of scope?'’ or other efficiencies, such as billing and
marketing of services. We inquired whether prohibiting incumbent LEC and cable operators from
bidding on LMDS licenses in their geographic service areas would discourage investment in

LMDS or the development of LM DS technology #®

151. We also sought comment in the Fourth NPRM concerning the nature of any eligi-
bility restrictions that might be imposed. We solicited comment on the duration of any dligibility
restrictions we might impose, but emphasized that eligibility restrictions would continue only until
there is increased competition in local video and telephone exchange markets. In the cable con-
text, we inquired whether the four-pronged test for effective competition set forth in Section

24 Fourth NPRM , at paras. 105-106.
25 |d. at para. 128.

216 Market power is defined as the ability of afirm to set price profitably above competitive levels. See D. Carlton &
J. Perloff, MODERN INDUSTRIAL ORGANIZATION 922 (1994).

27 Economies of scope is defined as a situation in which it isless costly for asingle firm to provide two products or
services than for two specialized firms to provide them separately. 1d. at 920.

%8 Fourth NPRM , at para. 128.
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623(1) of the Communications Act*® would be areliable indicator of appropriate levels of multi-
channel video programming. With respect to LECs, however, we noted that there is no standard
test for effective competition in the local exchange market. We also sought comment on several
practical, administrative decisions necessary to imposing any form of eligibility restriction,
including defining the term ~“incumbent,” defining an attributable interest in an incumbent LEC or
cable operator, and determining the relationship between limits on participation by incumbent
LECs and cable operatorsin LMDS and our proposal in theThird NPRM to allow partitioning
and disaggregation.

(2) Comments

152. A number of parties support unrestricted eligibility?° and in particular for the
eligibility of LECs or cable companies to provide service in rura areas” They argue generally
that restrictions would directly conflict with the goal of the 1996 Act of removing regulatory
barriers to entry and could stifle competition by preventing competitors from using an efficient
mix of technologies and discouraging investment by the very entities best equipped to become
viable competitors through the use of LMDS technology?? Because LMDS likely will require
substantial investment in capital and spectrum licenses, many of these parties argue that it isfitting
to alow the broadest possible participation by the largest number of potential licensees.

153. Two commenters argue for comprehensive, permanent eligibility restrictions on
participation by LECs and cable operators in LM DS both inside and outside of their current
service areas. CVTT? claimsthat LECswould use LMDS licenses for ™" limited, non-competi-
tive applications' and only as an adjunct to existing services? SkyOptics argues that LMDS is
the only near-term source of facilities-based competition in the wireline telephony industry, and
that incumbents should be barred from participating in LMDS based on Section 601 of the 1996

219 47 U.S.C. §543().

220 Ameritech Comments to Fourth NPRM at 1-2; BellSouth Comments to Fourth NPRM at 2; Bell Atlantic
Commentsto Fourth NPRM at 1; NCTA Comments to Fourth NPRM at 2; PRTC Comments to Fourth NPRM at 2;
Roseville Comments to Fourth NPRM at 7-8; USTA Commentsto Fourth NPRM at 2; US West Comments to Fourth
NPRM at 1. Seealso NYNEX Commentsto Third NPRM at 5-6.

21 Ad Hoc RTG Commentsto Fourth NPRM at 1-2; Alliance Reply Comments to Fourth NPRM at 1; Farmers Tel
Commentsto Fourth NPRM at 1; NTCA Commentsto Fourth NPRM at 1-2; Pioneer Comments to Fourth NPRM at 1.

22 See e.g., USTA Commentsto Fourth NPRM at 5-7; USTA Reply Comments to Fourth NPRM at 2-5.
23 CVTT licenses technology to CellularVision USA.

24 CVTT Commentsto Fourth NPRM at 3-4.
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Act and because participation in LM DS by incumbents would violate the antitrust laws?*
SkyOptics goes on to argue that if capital investors understand that incumbents will pay whatever
IS necessary to protect their market power, they will not supply capital to new entrants merely to
bid up the final prices paid by incumbents?®

154. Many other commenters advocate eligibility restrictions for LECs and cable
operators limited to those areas in which they currently operate?®” Attorneys Genera from 17
States, for example, contend that incumbents will bid or pay premium prices to maintain future
monopoly profits, thus discouraging or outbidding other potential competitors for LMDS
spectrum.?® WebCel maintains that there is alack of evidence in the record that LECs could
benefit from economies of scope or other efficienciesin their use of LM DS spectrum because
LMDS isabroadband, wireless service, provided by equipment vendors with a turn-key, stand-
alone network “infrastructure” that shares little or nothing in common with wireline twisted-pair

telephone networks and coaxial cable systems?

155. Initsreply comments, DOJ argues that incumbent acquisition of LMDS spectrum
can be expected to lead to higher prices for services, and to the warehousing of spectrum or its
use for aless than optimum mix of services The Economic Staff of the FTC asserts that it is
“premature” to conclude that local telephony is now sufficiently competitive to eliminate compet-
itive concerns arising from a LEC's acquisition of the sole LM DS license in an overlapping
geographic service area®' The FTC points out that **competitive access providers' still account
for only avery small share of the market for access to local exchange networks and do not serve

25 gkyOptics Comments to Fourth NPRM at 3-10. But see NYNEX Reply Comments to Fourth NPRM at 5-6.
26 gkyOptics Comments to Fourth NPRM at 10. See also WebCel Comments to Fourth NPRM at 17.

27 M3ITC Commentsto Third NPRM at 4-5; Emc® Comments to Third NPRM at 7-8; CPI Comments to Fourth
NPRM at 13-14; ComTech Comments to Fourth NPRM at 8-10; MCI Comments to Fourth NPRM at 3; WebCel
Commentsto Fourth NPRM at 11; ONE Comments to Fourth NPRM at 1. But see Ameritech Reply Commentsto
Fourth NPRM at 1-2.

28 Afttorneys General Reply Commentsto Fourth NPRM at 3. The Attorneys General are from the following States:
Connecticut, Delaware, Florida, 1daho, lowa, Massachusetts, Minnesota, Missouri, New Y ork, Oklahoma, Pennsylvania,
Rhode Idand, Virginia, West Virginia, and Washington. See Appendix E.

29 \WebCel Comments to Fourth NPRM at 16, 21. See also WebCel Reply Comments to Fourth NPRM at 4 (citing,
in support, TI Commentsto Third NPRM at 2, HP Commentsto Third NPRM at 1). But seg, eg., US West Reply
Comments to Fourth NPRM at 3.

20 DOJ Reply Commentsto Fourth NPRM at 7.
Z1 FTC Reply Comments to Fourth NPRM at 8-9. The FTC points out that **competitive access providers' still

account for only avery small share of the market for accessto local exchange networks and do not serve most small
business and residential customers.
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most small business and residential customers?*? Drawing an analogy to anticompetitively-
motivated horizontal mergers, the FTC contends that buildout requirements may avoid the
warehousing of spectrum, but do not address the risk of price increases where no viable
competition exists®* NTIA argues for bidding eligibility and cross-ownership rules that bar
incumbents from acquiring LM DS licenses in service areas where they possess market power,
because an LMDS license holder that also possesses market power with respect to one of the
potential LMDS services would have an incentive to limit the expansion of output of that service
in order to preserve its supra-competitive profits?**

156. Others advocate limiting restrictions to the largest LECs and cable operators or
allowing incumbents to hold only one LMDS license. CellularVision argues that imposing
restrictions on regional Bell operating companies (RBOCs) and the largest multiple system
operators (MSOs) will enhance the ability of small businesses to obtain LM DS licenses?®
Allied/GELD argues that incumbents should be limited to asingle LM DS license and that such
license should be outside their operating or franchise areain order to avoid the negative effects of
increasing industry consolidation?® No parties, except SkyOptics?®’ argue that there are existing
legal restrictions limiting LEC and cable company acquisition of LM DS licenses, and only one
other commenter, GTE,”® argues that there are existing legal restrictions limiting cable TV
acquisition of LMDS licenses. GTE argues that the restriction on cable company ownership of an
MM DS license contained in Section 613 of the Communications Acf* also applies to cable
company ownership of an LM DS license?®® Thereisno legal basis for extending the reach of this
narrowly focussed section from MMDS to LMDS. Similarly, no parties support restricting the
participation of CMRS providersin LMDS auctions, and only one commenter, M3ITC?* sup-

ports restricting the participation of MMDS licensees in LM DS auctions.

22 |d. at 9.

23 |d. at 9-10.

2% NTIA Ex Parte Comments, Aug. 23, 1996, at 1-2.
%5 CellularVision Commentsto Fourth NPRM at 13.
%6 Allied/GELD Comments to Fourth NPRM at 3.

27 gkyOptics Comments to Fourth NPRM at 1. We discount the SkyOptics argument because it involves a number
of errorsin applying the DOJ and FTC Horizontal Merger Guidelines.

28 GTE Commentsto Third NPRM at 9.
29 47 U.S.C. §533.
240 Id

21 M3ITC Commentsto Third NPRM at 4-5.
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b. Decision
(1) Basisfor Eligibility Restrictions

157. Our overall goal in assessing the need to restrict the opportunity of any class of
service providers to obtain and use spectrum to provide communications services has been to
determine whether the restriction is a necessary step in ensuring that consumers will receive
efficient communications services at reasonable charges?” Since we are of the view that
competitive markets are the most direct and reliable means for ensuring that consumers receive
the benefits described in the Communications Act?* we have evaluated the need for spectrum
licensing restrictions in terms of whether the restrictions are necessary to promote competition in
the telecommuni cations marketplace and whether these restrictions are otherwise consistent with

our obligation to promote the public interest.

158. When granting the Commission authority in Section 309(j)(3) to auction spectrum
for the licensing of wireless services, Congress acknowledged our authority “"to [specify]
eligibility and other characteristics of such licenses.®* Congress specifically directed that we
exercise that authority so asto “"promot[e€] . . . economic opportunity and competition . . . by
avoiding excessive concentration of licenses and by disseminating licenses among a wide variety
of applicants."*** Congress also emphasized this pro-competitive policy in Section 257, in which it
articulated a “"national policy" in favor of “"vigorous economic competition” and the elimination of
barriers to market entry by a new generation of telecommunications providers*®

159. Our primary goal in the present proceeding is to encourage efficient competition in
the telephony and MV PD markets. We have also expressed a corresponding concern with
providing opportunities for smaller operators. These objectives are drawn from the direction
given us by Congress. They have guided our examination of whether eligibility restrictions may

2 e 47U.S.C. §151.

23 Cf., e.g., Implementation of Sections 3(n) and 332 of the Communications Act -- Regulatory Treatment of Mobile
Services, GN Docket No. 93-252, Second Report and Order, 9 FCC Red 1411, 1420 (para. 19) (CMRS Second Report
and Order) (" Success in the marketplace . . . should be driven by technological innovation, service quality,
competition-based pricing decisions, and responsiveness to consumer needs -- and not by strategies in the regulatory
arena.").

24447 U.S.C. §309()(3).

25 Our use of that authority to ™" place restrictions on the bidding process in order to ensure that awide variety of
applicants are [sic] able to meaningfully participate" in the market for the service being auctioned has been upheld by the
courts. Cincinnati Bell Tel. Co. v. F.C.C., 69 F.3d 752, 761-762 (6th Cir. 1995) (Cincinnati Bell ).

26 47 U.S.C. § 257. Section 257 directs the Commission to identify and eliminate, by regulations pursuant to its
authority under this[Act] . . . market entry barriers for entrepreneurs and other small businesses in the provision and
ownership of telecommunications services and information services."
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be necessary in the case of LM DS licensing. Our assessment of whether restrictions will promote
competition in the telecommunications marketplace and whether restrictions are consistent with
promoting the public interest, has included the following:

(1) An assessment of the extent to which LMDS may constitute a new source of competition
for local exchange telephony and MV PD.

(2) Ananaysisof the current market structure for local exchange telephony and for MVPD
(with particular attention to the degree of market power presently held by incumbent
service providers in both markets) and whether these incumbent service providers are
likely to use LM DS licenses to maintain their market power in their respective lines of
service.

(3 An evauation of whether short-term narrowly-tailored eligibility restrictions are the best
means of increasing competition in the local telephony and MV PD markets.

(4) An estimation of whether incumbent providers of local exchange telephony and MV PD,
if they now possess market power, also have efficiencies or economies in providing
LMDS that no other class of potential licensees possesses.

We have examined these issues closely and have concluded that certain short-term eligibility
restrictions should be imposed on incumbent LECs and cable companies, if we are to achieve our
goalsin this proceeding and the Congressional policies underlying them. Eligibility restrictions
should be eliminated in an area when the incumbent LEC and cable company face sufficient
facilities-based competition in the provision of their respective services so that they no longer
have substantial market power in the provision of those services.

160. For the reasons discussed below, we find that short-term limitations must be placed
on the digibility of incumbent LECs and cable companies (and entities owning attributable
interests in such companies) to own an attributable interest in the 1,150 megahertz LMDS license
in their authorized or franchised service areas. Incumbent LECs and cable companies will be able
to participate fully in the auction of LM DS licenses, but they will be required to divest any
overlapping interests, as defined below, if they win alicense at the auction. These digibility
restrictions will terminate three years after the effective date of the LMDS rules. However, the
restrictions may be extended if, upon review prior to the end of this period, we determine that
maintaining the restriction would further promote competition in the local exchange or MV PD
market, or both. In addition, we may waive the restriction subsequent to the initial award of
licenses, upon a showing of good cause by the petitioner. No restrictions on the 150 megahertz
license will be imposed. Based on comments to our Third NPRM, we have decided that no
restrictions on incumbent CMRS or MM DS licensees are necessary.
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161. Inimposing these eligibility restrictions we believe that such “"predictive judgments’
are supported by general economic theory and analysis**’ The court in Cincinnati Bell suggested
that such support could be supplied through the use of expert economic data or ~"by analogizing
to related industries in which the claimed anticompetitive behavior has taken place.® Thus,
below we set out the basis in economic theory for our conclusion that open dligibility will impede
substantially the pro-competitive benefits of licensing LMDS. Where available, we aso identify
instances in the telecommunications industry in which potential entrants with market power have
engaged in anticompetitive behavior of the sort we attempt to prevent here.

(2) Effects of LEC and Cable Company Eligibility on
Competition: 1,150 M egahertz L icenses®

162. Based on the record here, standard economic theory, our experience, an analogous
situation in the cable TV industry, and our assessment of competitive and regulatory
developmentsin the local telephony and MV PD markets, we find on balance that a policy
favoring restricted eligibility for alimited time would result in the greatest likelihood of increased
competition in the local telephony and MV PD markets. By restricting in-region LEC and cable
companies, we ensure the entry of anew LMDS operator that could provide competition in the
LEC market, the MVPD market, or both. An incumbent, on the other hand, would have a strong
incentive to obtain an LMDS license in order to prevent a new entrant from obtaining the license
and competing directly in the incumbent's current market?*° In so doing, such an incumbent will
have forestalled market entry by an entity that could provide both telephony and MV PD and will
have deprived consumers of an opportunity to choose between a possible two providersin each
market and the lower prices for such services that consumer choice necessarily implies.
Furthermore, either incumbent would have no incentive to use the LM DS spectrum to provide the
service in which it has market power because this could result in lower prices for the service, and
lower profits. By temporarily restricting incumbents eligibility to acquire in-region LMDS
licenses, this policy maximizes the likelihood of increasing competition in both the LEC and
MV PD markets.

247 Cincinnati Bell , 69 F.3d at 760.
248 Id

29 |n this section, the term LM DS refers only to the 1,150 megahertz licenses. Our digibility policy with respect
to the 150 megahertz licenses is addressed in the next section.

%0 See eg., J. Tirole, THE THEORY OF INDUSTRIAL ORGANIZATION 346-52 (1988); R. Gilbert & D. Newbery,
Preemptive Patenting and the Persistence of Monopoly , 72 Am. Econ. Rev. 514 (June 1982); ECONOMIC REPORT OF
THE PRESIDENT 215 (1997).
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(8) Market Structurefor Local Exchange Telephony and MVPD

163. Aswe have unanimously observed in recent proceedings, both incumbent LECs and
cable television firms currently possess substantial market power®' Anin-region LMDS license
would be valuable to these firms not only because they could use it as other firms would, but also
because, by obtaining the license, they could preserve excess profits that an independent LMDS
competitor would erode. We recognize that as aresult of ongoing technological changes and
passage of the 1996 Act, there are other sources of potential and actual competition to the
incumbent LEC and cable firmsin the local telephony and local MV PD markets®*? For
multichannel video distribution, likely sources of competition include open video systems (OVS),
MMDS, DBS, FSS program distributors, and satellite master antenna television systems. For
fixed voice and broadband data services, the competitive alternatives include new facilities-based,
wireline entrants, such as interexchange carriers (IXCs), competitive access providers (CAPs),
and cable firms, non-facilities-based entrants utilizing the new local competition provisions of the
1996 Act, and a variety of wireless possibilities, including PCS and cellular service providers. In
many of the foregoing cases, LECs may enter MV PD markets and cable television firms may
enter local exchange markets.

164. However, these various competitive prospects, taken together, do not mean that an
incumbent LEC or cable TV firm will be unable to preserve substantial market power or delay
significantly the development of competition by acquiring in-region LMDS licenses. Some
commenters point out that all these other technologies are “likely" or “"actual" potential sources
of competition to LECs and cable firms. However optimistic those beliefs may be, they do not
change the fact that at this time LECs and cable firms hold market power, as we have
unanimously found many times. In our opinion, to assert that competition from these various
sources is likely to arise requires a great deal of speculation. The emergence of significant
competition in the local telephony and video programming distribution markets is not certain and
will unquestionably take time, notwithstanding the recent removal of legal and regulatory barriers
to such competition. None of these technologies and service categories has yet posed anything
like a significant competitive antidote to the incumbents market power, despite, in some cases,
their having been in existence for many years (e.g., cellular and MMDS). Itisunlikely that a

! See generally Implementation of the Local Competition Provisionsin the Telecommunications Act of 1996, CC
Docket No. 96-98, Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers,
CC Docket No. 95-185, First Report and Order, FCC 96-378, released Aug. 8, 1996, at paras. 1-23 (Local Competition
First Report and Order ), motion for stay pending judicial review denied , Order, FCC 96-378, released Sept. 17, 1996,
partial stay granted sub nom. lowa Utils. Board v. F.C.C., No. 96-3321, 1996 WL 589204 (8th Cir. Oct. 15, 1996);
Implementation of the Local Competition Provisionsin the Telecommunications Act of 1996, CC Docket No. 96-98,

I nterconnection between Loca Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No.
95-185, Second Report and Order and M emorandum Opinion and Order, FCC 96-333, released Aug. 8, 1996. Seealso
1996 Cable Competition Report , at para. 4.

%2 For our assessment of local telephony competition issues, see Local Competition First Report and Order . For our
assessment of MV PD markets, see 1996 Cable Competition Report .
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meaningful increase in competition will evolve over the time it will take to license, construct, and
begin service on LMDS systems. Thus, absent short-term eligibility restrictions, incumbents
would be able to delay the onset of competition from LMDS by acquiring LMDS licenses
congruent to their present service territories.

165. Bell Atlantic argues that restricting LEC participation in LM DS only makes sense if
the LM DS spectrum is currently the vehicle most likely to bring about local telephone
competition. It argues that other recent developments, such as the introduction of PCS and the
availability of unbundled network elements, are much more likely than LM DS to bring about
competition in the local exchange telephony market. Bell Atlantic argues that, under these
circumstances, acquiring and withholding LM DS from the local telephony market would not limit
competition or affect pricing, with the result that incumbents would have no incentive to attempt
this strategy.®* As discussed below, the evidence strongly supports our conclusion that LMDS is
alikely vehicle to provide local telephone competition?* Because we cannot confidently predict
what the ultimate uses of LM DS spectrum will be, we must base our analysis on the substantial
possibility that LM DS licenses may enable more effective entry into local telephony, local MVPD,
and local broadband data markets. Aswe have explained above, we believe the possibility that
LMDS spectrum in fact constitutes a rare opportunity to deploy two-way broadband wireless
services that could effectively compete with the current incumbents providing narrowband LEC
and one-way cable services, as many commenters have argued, means that a short-term eligibility
restriction applicable to those firms now possessing market power is both prudent and reasonable.

166. In addition to its basisin general economic theory, our conclusion that LECs and
cable companies would likely attempt to preempt competition in their respective markets, absent
eligibility restrictions, and that their consequent acquisition of in-region LM DS licenses would
handicap the pro-competitive benefits of licensing this new service, may find support in
circumstances in the early 1990s with respect to the advent of satellite broadcast service providers
as potential competitorsto local cable companies®® In complaints filed by 40 State Attorneys
Genera on June 9, 1993, and August 18, 1993, following afive-year investigation into
anticompetitive practices in the cable television industry, seven of the Nation's largest multiple
system operators (MSOs) and Primestar Partners, L.P., ajoint venture composed of these MSOs

%3 ], Haring & C. Jackson, Economic Disabilities of License Eligibility and Use Restrictions , Bell Atlantic Ex Parte
Submission, Sept. 10, 1996, at 10.

%4 See para. 170, infra.

%5 See Attorneys General Reply Commentsto Fourth NPRM at 4. See also Attorneys General of Minnesota,
Pennsylvania, and Wisconsin, Ex Parte Letter, May 10, 1996; Implementation of the Cable Television Consumer
Protection and Competition Act of 1992 -- Development of Competition and Diversity in Video Programming
Distribution and Carriage, MM Docket No. 92-265, Memorandum Opinion and Order on Reconsideration of the First
Report and Order, 10 FCC Rcd 3105, 3112 (para. 14) (1994) (Cable Programming Order ).



Federal Communications Commission FCC 97-82

and asubsidiary of the General Electric Company 2° were alleged to have stifled competition

from their non-cable competitors, such as DBS operators, and to have attempted to suppress the
development of DBS technology as a competitor to cable television service.

167. Specifically, the Primestar joint venture was alleged to have established
““anticompetitive restrictions on cable programming access by distributors that compete with the
cable MSOs."*" The Attorneys General point out that, at the time the lawsuits were initiated, the
seven M SOs provided service to nearly half of the Nation's cable television subscribers, virtualy
all of them operating in areas without a direct competitor, and that DBS therefore posed a serious
challenge to their local monopolies?® In addition, the Primestar joint venture participants agreed
that Primestar would not offer programming that would compete with programming already
offered by the seven MSOs. The joint venture agreement also granted each M SO the exclusive
right to distribute satellite broadcast service in its cable franchise area, in order to eliminate
competition among the joint venturers. The Department of Justice conducted a parallel
investigation of these anticompetitive practices. In separate settlement agreements between the
defendants and the Attorneys General and the Department of Justice, entered as final judgments
on September 14, 1993, and April 4, 1994, respectively > the defendant M SOs agreed to desist
from these practices. The defendants did not, however, admit any violation of statutory or
regulatory requirements.®

168. Inthe LMDS context, the Attorneys General point out that the settlement negotiated
by the States ensured that satellite broadcasters, microwave relay television systems, and other
providers that have attempted to compete against the cable television industry will be able to buy
programming owned and controlled by the cable industry on "“reasonable terms," and barred the
defendants from discriminating against potential competitors offering a competing technology?**
They contend that, because, like satellite broadcast service in the early 1990s, LM DS has the
capacity to be a direct, facilities-based competitor to existing LECs and cable television

%6 Primestar is afixed satellite service Ku-band Direct to Home operator owned and formed by cable M SOs to
provide medium-power DBS service. See Cable Programming Order , 10 FCC Red at 3112 (para. 14).

257 I d
%8 Attorneys General Reply Comments to Fourth NPRM at 4-5.

%% New York v. Primestar Partners, 1993 WL 720677 (S.D.N.Y. 1993); Unites States v. Primestar Partners, 1994
WL 196800 (S.D.N.Y. 1994) (collectively, Primestar Cases).

%0 See Cable Programming Order , 10 FCC Red at 3121, n.83 (para. 33).

%1 Attorneys General Reply Comments to Fourth NPRM at 5; see Cable Programming Order , 10 FCC Red at
3112-13 & n.31 (para. 14).
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companies, without a bar on dligibility “"this new form of direct competition to the existing LECs
and cable monopolists will be lost."®%?

169. The anticompetitive motives and behavior alleged to have been manifested by cable
companies with respect to satellite broadcast service and addressed in thePrimestar Cases, are
similar to the motives and behavior that we anticipate with respect to incumbent entry into LMDS
and are attempting to address here:

® The acquisition of licensesin order to forestall market entry by, and consequent competition
from, a new competitor.

®m Theloss of avaluable opportunity to introduce competition into concentrated markets
characterized by firms with substantial market power.

We believe that the conduct aleged to have been displayed in thePrimestar case constitutes
additional support, in line with that referred to as persuasive inCincinnati Bell, for our
assessment that LECs and cable companies should be barred from acquiring in-region 1,150
megahertz LMDS licenses until they face sufficient facilities-based competition in the provision of
their respective services so that they no longer have substantial market power in the provision of
those services.

(b) LM DS as a Sour ce of Competition

170. Our concern regarding LEC and cable dligibility is educated by the substantial record
collected in this proceeding on the capabilities of LMDS. LMDS has the potential to provide
fixed video, voice, and data services, services that may be one-way or two-way. We have stated
in this Order that we will not specify the type of service that must be offered by LM DS operators
but will allow the marketplace to determine the best use of this spectrum??® Thus, LMDS
licenses may be used to provide service in the local MV PD market, the local telephone market, a
broadband data market, or a combination of these possibilities. For example, CéllularVisionis
currently providing one-way video service, and Tl's plan explicitly incorporates interactive video,
voice, and datain an integrated system. LMDS offers a significant amount of capacity, larger
than currently available wireless services. For instance, according to T, the LM DS system they
have manufactured for use in other countries can be used to serve 16,000 telephone subscribers,
in each LMDS cdll with a three-mile radius, concurrently with about 200 video-on-demand
channels®* For the reasons discussed below, we believe that the likelihood that LM DS can

%2 1d. at 6.

%3 \We expect that the uses of LMDS will become evident as the technology is further developed and as the actual
demand for the various services is identified over the next few years.

%4 Texas Instruments Letter Notice of Ex Parte Communication, June 6, 1995.
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increase competition in either the local multichannel video or local telephone exchange markets
(or both simultaneoudly) is high and warrants analysis in order to determine whether in-region
LEC and cable TV incumbents should be permitted to acquire and hold initial licenses.

171. While al biddersin an auction for LM DS licenses can be expected to base their bids
on their individual assessment of the most efficient use of the spectrum, LECs and cable
companies assessing the value of in-region LMDS licenses would have the additional incentive to
protect their market power and preserve a stream of future profits. Thus, whereas a new entrant
lacking a share in any local market can be expected to use the LMDS license to competein a
range of possible markets, it is reasonable for us to conclude that alocal incumbent would likely
attempt to foreclose the possibility of such competitive entry by obtaining the LMDS license and
using it only to complement its current operations, not to compete with them. We believe that this
incentive will skew its decisions regarding the uses to which LM DS spectrum is put, resulting in
inefficient use of the spectrum, and will not promote competition, two factors we are required to
assess under Section 309(j)(3)(B) and Section 309(j)(3)(D) when specifying eligibility and other

characteristics of licenses to be issued by competitive bidding®

172. Even if one incumbent were to use LM DS to enter the other's market, increasing
competition in that market relative to the status quo, the potential to increase competition will
have been reduced because there would be no increase in the level of competition in that
incumbent's origina market. Thus, we have determined to maximize the opportunity for
competition in two areas of telecommunications demonstrating a present lack of competition, by
reserving the 1,150 megahertz LM DS license for an entrant without market power in either the
local telephony or MVPD markets in the BTA.

173. In assessing the need to apply digibility restrictionsto in-region LECs and cable TV
incumbents, we are cognizant of the view that, in specific circumstances, a dominant firm has the
incentive to expend resources to perpetuate the status quo. Thus, incumbents are likely to be high
bidders for LMDS licenses®® Moreover, we find that the temptation for preemptive acquisition
is particularly compelling here because of the unusually large size of the LM DS spectrum
alocation. A single, large spectrum block of relatively unused spectrum will be auctioned in each
service area, and development of equipment and technology is already quite advanced. As noted
above, the capacity of an LMDS license is unprecedented. Although an incumbent might use an
in-region LMDS license to enter and increase competition in some other market (for example, a
LEC might use LMDS to provide MV PD operations) this would not assuage our concerns about
competition because, even if such use did take place, there is no assurance that this would be the
most economically efficient use of the spectrum licensed.

%5 47 U.S.C. 8§ 309 (j)(3)(B), 309(j)(3)(D).

%6 See K. Baseman, *"The Economics of Bidding for Scarce Resources: The Lessons of Monopoly Preemption as
Applied to FCC Auctions of LMDS Licenses," WebCe Commentsto Fourth NPRM , Attachment.
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174. A number of theoretical economic models demonstrate the actions a firm can take to
retain a monopoly or dominant position in amarket?®’ These actions can include creating entry
barriers to competitors by strategically locating retail outlets, by introducing alarge number of
similar brands, by making substantial expenditures in research and development to win a patent
race, or by investing in significant additional productive capacity or inputs®®

175. The economic principle at work in these circumstances is that a monopolist stands to
lose more profits than a duopolist has to gain; thus, the monopolist has a greater incentive to
preempt than an entrant has to enter?® The strongest predictions of a firm's incentive to outbid
(or deter) a potential entrant result when the incumbent is a monopolist and compares its current
position to a duopoly outcome. Several commenters acknowledge the incumbent LECSs and cable
television firms' current dominant positions in their respective markets and assert that these firms
incentives would be to block entry into their respective geographic markets?”® Accordingly, we
believe there is sufficient economic support to limit LECS and cable television firms' in-region

eligibility to participate in the LM DS auction.
(c) Usefulness of Short-Term Eligibility Restrictions

176. Thethird element of our inquiry iswhether eligibility restrictions are the best means
of achieving our goa of increasing competition in the LEC and MVPD markets. We find that
they are. We requested comments on alowing unrestricted eligibility for LM DS auctions, but
limiting the use to which the spectrum could be put by incumbent telephone and cable television

firms?* Commenters generally oppose a use restriction? We believe that use restrictions will

%7 See, 9., B. Eaton & R. Lipsey, The Theory of Market Preemption: The Persistence of Excess Capacity and
Monopoly in Growing Spatial Markets , 46 Econometrica 149; R. Gilbert & D. Newbery, Preemptive Patenting and the
Persistence of Monopoly , 72 Am. Econ. Rev. 514 (June 1982); T. Lewis, Preemption, Divestiture, and Forward
Contracting in a Market Dominated by a Sngle Firm , 73 Am. Econ. Rev. 1092 (Dec. 1983). Seealso F. Scherer,
INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE252-60 (1980);

J. Tirole, THE THEORY OF INDUSTRIAL ORGANIZATION 346-52 (1988); R. Gilbert, Mobility Barriers and the Value of
Incumbency, in HANDBOOK OF INDUSTRIAL ORGANIZATION, R. Schmalensee & R. Willig, ed. (1989).

%8 R, Gilbert, Mobility Barriers and the Value of Incumbency , in HANDBOOK OF INDUSTRIAL ORGANIZATION, R.
Schmalensee & R. Willig, ed. (1989).

%9 3 Tirole, THE THEORY OF INDUSTRIAL ORGANIZATION 348-49 (1988).

210 See FTC Reply Comments to Fourth NPRM  at 4-7; DOJ Reply Comments to Fourth NPRM at 6-7;
CellularVision Comments to Fourth NPRM at 12; CPI Comments to Fourth NPRM at 6-7; ComTech Comments to
Fourth NPRM at 8; MCI Commentsto Fourth NPRM at 3; SkyOptics Comments to Fourth NPRM at 9; Webcel
Comments to Fourth NPRM at 7.

2t Fourth NPRM , at para. 131.

22 See, e.g., DOJ Reply Comments to Fourth NPRM at 8.
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not solve the primary competitive concern raised by incumbent acquisition of LMDS. To protect
its market position, an incumbent has an incentive to use LM DS spectrum to provide services it
does not provide, and to restrict output of its current service. Therefore, preventing the
incumbent from providing its current service with the newly acquired spectrum will not constrain
its behavior in away that will make its current market more competitive. We also believe that use
restrictions would constitute an unreasonable intrusion into firms operations and be
administratively difficult to enforce. In addition, since we do not know at this time whether the
LMDS spectrum is best used for local telephone, video, or something else, a use restriction could
substantially harm the efficient use of this spectrum -- one of our paramount statutory mandates.

177. Persuasive comments from several parties, including DOJ, various State Attorneys
General, and staff of the FTC, have convinced us that in this proceeding, on balance, it is
preferable to impose eligibility restrictions rather than to rely onex post remedies such as
enforcement of the antitrust laws??® In addition, while we recognize that restrictions may prevent
incumbent firms from experimenting with certain technology and market combinations, and might
conceivably foreclose or delay desirable entry by incumbents into new markets, we believe that we
have designed restrictions that minimize the likelihood of these potential negative impacts. As
further explained below, the restrictions will be temporary, ending when the likelihood of
anticompetitive behavior has abated, and they will be structured as flexibly as possible to minimize
adverse limitations on incumbents. Thus, there is no evidence that the temporary restrictions will
result in a sacrifice of efficiency gains. With respect to efficiency gains, we note that, despite our
specific query on this topic in the Fourth NPRM, no substantive evidence of economies of scope
or other efficiencies of joint operation of an LM DS system by an incumbent LEC or cable

operator has been provided by commenters?’

178. In addition, the 1996 Telecommunications Act recognizes the anticompetitive
implications of market power and recognizes the need to reduce market power by encouraging
competitive entry into communications markets?”> Nevertheless, a number of commenters who
oppose any restrictions on LECs or cable companies argue that such restrictions are inconsistent
with the 1996 Act.>® These arguments are rebutted by several commenters who support
restrictions.?”’ DQJ, for example, argues that restrictions on ““in-region" ownership of an LMDS
license are consistent with the 1996 Act because they would promote competition by enabling

213 The Attorneys General speak directly to the problems associated with relying on ex post remedies. See Attorneys
General Reply Comments to Fourth NPRM at 4-6.

2" For example, we thought that LECs or cable firms might achieve savings not available to new entrants by taking
advantage of their current infrastructure and market presence.

25 See, e.g., Section 10 of the Communications Act, 47 U.S.C. § 160.
276 See USTA Comments to Fourth NPRM at 5; Bell Atlantic Comments to Fourth NPRM at 7.

2 See, e.g., WebCel Commentsto Fourth NPRM at 12-15; CPI Comments to Fourth NPRM at 2-6.
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LECs and cable companies to offer out-of-region local telephone or cable service without any
restrictions, or in-region service using a means other than LMDS?"® Section 613(c) of the
Communications Act, for example, grants the Commission authority to prescribe rules with
respect to the ownership or control of cable systems by persons who own or control other media
of mass communications (including, presumably, LMDS) that operate in the same community
served by the cable system. Finally, regarding prior Commission precedent, we note that our rules
prohibit cellular licensees from owning an A, B, or C-block PCS license in the same geographic
area. Therefore, we find that our decision to restrict LEC or cable company ownership of LMDS
licensesis consistent with the provisions and policies of the Communications Act.

179. Commenters from the rural telephone community argue against any restrictions on
LEC ownership of LMDS licenses?”® They discuss why, even if the Commission decides to
impose restrictions on LECs, we should exempt those LECs that are rural telephone companies.
They reason that unless rural telephone companies are able to participate in the LM DS market,
consumersin rural areas are likely to be deprived of the benefits of this new service. We agree
that it would be undesirable to impair the provision of LM DS service to rural consumers.
Although we have decided to impose some short-term restrictions on LECSs, including rural
telephone companies, we do not believe that these restrictions, as crafted, will hinder the
introduction of LMDS in rural areas. Rural LECs have not made the case that they are the only
entities that can provide LMDS in their service territories.

180. Therefore, if it is profitable to provide service in rural areas, alicensee should be
willing to do so, either directly or by partitioning the license and allowing another firm to provide
service. In addition, because rural LECs are generally small, they are unlikely to have the degree
of overlap with BTAS necessary, as explained below, to trigger our eligibility restriction. Further,
to the extent arural (or any other) LEC does exceed the attributable interest limit we are
adopting, we are permitting such a LEC to obtain an LM DS license and then to divest any
overlapping attributable interests. A rural LEC would also have the option of acquiring a 150
megahertz license in its service area. Finaly, to the extent any LEC is unsuccessful inthe LMDS
auction, it will still have the opportunity to participate -- subject to the eligibility rules -- by either
acquiring spectrum from an LM DS licensee through the partitioning and disaggregation rules we
are adopting, or by contracting (in away that does not circumvent any applicable ownership and
control requirements and does not raise competitive concerns) with the LM DS licensee to provide
servicein its telephone market area®

2’8 DOJ Reply Commentsto Fourth NPRM at 13.

2 Ad Hoc RTG Commentsto Fourth NPRM at 1-6; Alliance Reply commentsto Fourth NPRM at 1-5; Farmers Tel
Commentsto Fourth NPRM at 1-3; NTCA Commentsto Fourth NPRM at 1-5; Pioneer Comments to Fourth NPRM  at
1-4.

%0 Thislast option is suggested by CPI. See CPI Reply Commentsto Fourth NPRM at 10.
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181. In addition to satisfying our test for imposition of eligibility restrictions, we believe
that establishing temporary, in-region eligibility restrictions on the 1,150 megahertz LMDS
licenses best comports with the auction goals of the Communications Act® In particular, these
minimal restrictions will promote economic opportunity and competition, and will avoid excessive
concentration of licenses by disseminating licenses among a wide variety of applicants.

(3) Effects of LEC and Cable Company Eligibility on
Competition: 150 M egahertz Licenses

182. We conclude that acquisition by incumbent LECs or cable television firms of the in-
region 150 megahertz LM DS license does not pose significant competitive concerns. First, we
believe that acquisition of the licenses for both the large and small spectrum blocks is not
necessary in order for entrants to establish viable systems; the license for the large block alone
should provide ample spectrum capacity. Thus, incumbents should have no incentive to acquire
the license for the small block solely to hobble the development of the 1,150 megahertz licensees.
Second, the 150 megahertz license provides inadequate capacity to enable the provision of
attractive MV PD service. Thus, cable company acquisition of this license raises no
anticompetitive concerns. Third, given the fact that we have now provided for an additional
competitive option in the form of the 1,150 megahertz licensee, we find that incumbent LECs will
not have a meaningful incentive to acquire the 150 megahertz license in order to preempt entry
and slow the development of future competition.

(4) Effects of CMRS and MM DS Eligibility on Competition

183. With respect to CMRS providers, the only comments in the record addressing the
issue of eligibility for such providers support our tentative conclusion in theThird NPRM that
participation by CMRS firms raises no competitive concerns because LM DS cannot be used to
provide mobile service?®* With one exception,”® no comments to the Fourth NPRM addressed
thisissue nor the related question of whether to count LM DS spectrum as part of the CMRS
spectrum cap. Since the issuance of the Third NPRM, we have authorized CMRS licensees to
provide fixed services?®* To the extent that CMRS licenses are most valuable for mobile uses,
there is no reason to be concerned about CM RS acquisition of fixed LMDS licenses. To the
extent that CM RS licenses may be used to provide fixed services, we find that the combination of

81 See Section 309()(3) of the Communications Act, 47 U.S.C. § 309()(3).
%82 Third NPRM, 11 FCC Rcd at 90 (para. 102).

283 Although the Fourth NPRM solicited additional comment on this issue, only Bell South responded, supporting the
Commission's tentative conclusion not to restrict CMRS providers. See BellSouth Commentsto Fourth NPRM at 2-3.

2 Amendment of the Commission's Rules to Permit Flexible Service Offeringsin the Commercia Mobile Services,
WT Docket No. 96-6, First Report and Order, 11 FCC Rcd 8965 (1996) (CMRS Flexible Service Report and Order ).
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CMRS and LMDS in the same BTA would imply no market power. First, there are existing
wireline competitors, especialy the incumbent LEC and cable television firm, that can provide
fixed wireless services. Second, our CMRS spectrum cap will prevent anticompetitive
concentration of CMRS spectrum itself. For these reasons, we adopt our tentative conclusion
that CMRS providers will be eligible for LM DS auctionsin their service areas, and that LMDS
spectrum will not count against the CM RS spectrum cap.

184. The Third NPRM sought comment on the issue of MMDS licensee digibility, and
stated our reluctance to restrict the opportunity of MM DS licensees to obtain LM DS spectrum,
absent compelling public interest arguments to the contrary?* In responding to the Third NPRM,
M3ITC expresses concern at the prospect of MMDS licensee eligibility for LMDS auctions,
speculating that with sufficient investment MM DS firms could offer two-way services with their
existing assigned spectrum.®® There is no compelling evidence, however, that MM DS licensees
possess market power sufficient to distort their incentives to acquire and deploy in-region LMDS.
Moreover, as WCA argues, the possibility of employing LMDS for two-way communications
makes it a potentialy beneficial complement to MMDS?’ The combination may allow more
effective challenges to the dominant incumbent firms, and should present minimal competitive
risks. Therefore, we find that MMDS licensee digibility to acquire LM DS spectrum in their
service areas is consistent with our objective to increase competition.

c. Eligibility Rules

185. We now turn to the definitions that will be used to determine if an entity isan
“incumbent” and, if so, whether the digibility restrictions will apply. TheFourth NPRM did not
specificaly address the issue of defining an ““incumbent.” Given the dynamic nature of the local
exchange and MV PD businesses, we believe it isimportant to establish a clear definition of the
term ““incumbent” in the context of any eligibility rules. In order to achieve this clarity, we have
decided to adopt definitions drawn directly from the statute. Thus, we define an incumbent LEC
as one that comports with the statutory definition of an incumbent LEC in Section 251(h) of the
Communications Act,”® and we define an incumbent cable company as one that is franchised to

%5 Third NPRM, 11 FCC Rcd at 93 (para. 107).

%8 M3ITC Commentsto Third NPRM at 4-5.

%7 WCA Commentsto Third NPRM at 4.

%8 47 U.S.C. 251(h) contains the following definition of an incumbent local exchange carrier:
(1) . . . theterm ““incumbent local exchange carrier" means, with respect to an area, the local
exchange carrier that -- (A) on the date of enactment of the Telecommunications Act of 1996,
provided telephone exchange service in such area; and (B)(i) on such date of enactment was deemed

to be amember of the exchange carrier association pursuant to section 69.601(b) of the Commission's
regulations. . . ; or (ii) isaperson or entity that, on or after such date of enactment, became a
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provide cable service and is not subject to effective competition pursuant to Section 623(1) of the
Communications Act.*

186. In the Fourth NPRM, the Commission sought comment regarding whether an
incumbent LEC or cable company should be considered ““in-region” if 20 percent or more of the
population of the BTA iswithin the LEC's authorized telephone service area or the cable
company's franchised service area®® Comments from those parties supporting geographically
limited restrictions generally favor the use of 20 percent or more of the population of the BTA
being within the LEC's authorized telephone service area or the cable company's franchised
service area as the test for overlapping service aress, or being “in-region.™*

187. Even though many commenters concur with the 20 percent overlap proposal, we
believe, upon further review, that we should adopt a 10 percent overlap test, for the following

successor or assign of amember described in clause (i); (2) TREATMENT OF COMPARABLE CARRIERS
ASINCUMBENTS-- The Commission may, by rule, provide for the treatment of alocal exchange carrier
(or class or category thereof) as an incumbent local exchange carrier for purposes of this section if (A)
such carrier occupies a position in the market for telephone exchange service within an areathat is
comparable to the position occupied by a carrier described in paragraph (1); (B) such carrier has
substantially replaced an incumbent local exchange carrier described in paragraph (1); and (C) such
treatment is consistent with the

public interest, convenience, and necessity and the purposes of this section.

%9 47 U.S.C. § 543(l) contains the following definition of effective competition:

(1) The term ™ effective competition" means that -- (A) fewer than 30 percent of the householdsin the
franchise area subscribe to the cable service of a cable system; (B) the franchise areais (i) served by
at least two unaffiliated multichannel video programming distributors each of which offers
comparable video programming to at least 50 percent of the householdsin the franchise area; and (ii)
the number of households subscribing to programming services offered by multichannel video
programming distributors other than the largest multichannel video programming distributor exceeds
15 percent of the households in the franchise area; (C) a multichannel video programming distributor
operated by the franchising authority for that franchise area offers video programming to at least 50
percent of the households of that franchise area: or (D) aloca exchange carrier or its affiliate (or any
multichannel video programming distributor using the facilities of such carrier or its affiliate) offers
video programming services directly to subscribers by any means (other than direct-to-home satellite
services) in the franchise area of an unaffiliated cable operator which is providing cable service in that
franchise area, but only if the video programming services so offered in that area are comparable to
the video programming services provided by the unaffiliated cable operator in that area.

20 Fourth NPRM , at para. 132.

»! See e.g., MCl Comments to Fourth NPRM at 8; Roseville Comments to Fourth NPRM at 7; Webcel Comments
to Fourth NPRM at 24. An exception is CPI, which argues for a permissible overlap of service areas not to exceed 5
percent. See CPI Reply Commentsto Fourth NPRM at 9. See also ComTech Commentsto Fourth NPRM at 8 (arguing
for an overlap rule restricting incumbent LEC or cable entry only if the incumbent serves 15 percent or more of the
households of the BTA).
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reasons. First, we stated that the approach we suggested in theFourth NPRM was meant to
parallel the geographic overlap percentage contained in the cellular and PCS cross-ownership
rule,®? or 10 percent.?* That approach, however, was erroneousdly crafted in describing the rule
as establishing a 20 percent benchmark. Second, we believe a 10 percent threshold is a better
indicator of conflicting interests and, given the ability of alicensee to partition its license to come
into compliance, afair and more effective means of accomplishing the public interest goal of
fostering competitive markets.

188. Third, as we have found in the case of cellular and PCS providers, we believe that
““an overlap of less than 10 percent of the population is sufficiently small that the potential for
exercise of undue market power by the . . . operator is dight.®* Finally, we intended to adopt a
rule that would conform with the overlap rule used in conjunction with the CMRS spectrum cap.
We believe as a general matter that it is preferable to have rules for wireless spectrum that are as
consistent as possible for the sake of overall smplicity, ease of compliance, and administrative
efficiency. Therefore, we are adopting rules that consider an incumbent LEC or cable company to
be ““in-region” if 10 percent or more of the population of the BTA iswithin the LEC's authorized
telephone service area or the cable company's franchised service area.

189. The Fourth NPRM also sought comment regarding what should constitute an
attributable interest for an incumbent LEC or cable operator. We suggested that we would
consider an ownership interest of at least 10 percent by an incumbent LEC or its affiliate, or an
incumbent cable company or its affiliate, would be considered an attributable interest for purposes
of determining the applicability of any eligibility restrictions?®* Comments on this aspect of the
proposal from those supporting geographically limited restrictions generally support using 10
percent ownership as an attribution threshold?*

190. We have decided to adopt attribution rules that apply when an ownership interest is
at least 20 percent, for the following reasons. First, we have concluded that a 20 percent
attribution rule provides the proper balance between “encourag[ing] capital investment and
business opportunities’ in LMDS?" and guarding against potential competitive harms associated

%2 Fourth NPRM , at para. 132.

2% 47 CFR § 20.6(c).

24 Amendment of Parts 20 and 24 of the Commission's Rules -- Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, 11 FCC Rcd 7824, 7876 (para. 107) (1996)
(Broadband PCS Report and Order ).

%5 Fourth NPRM, at para. 133.

2 See e.g., CPI Commentsto Fourth NPRM at 13.

27 Broadband PCSReport and Order , 11 FCC Rcd at 7881 (para. 119).
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with the exercise of undue influence by incumbent LECs and cable companies in connection with
the operations of LMDS licensees. Second, we believe that one of the factors leading us to
establish the 20 percent benchmark for CMRS also appliesin the case of LM DS, namely, that
“increased flexibility in our rules will enable [LMDS] providers to adapt their services to meet
customer demand."?*®

191. Third, we also conclude that establishment of a 20 percent attribution level will
facilitate awide variety of service providers to enter the marketplace, thus promoting the
competitive delivery of wireless services, with attendant benefits to consumers and the national
economy.?*® Finally, as with the geographic overlap issue discussed above, we believe there are
good reasons to adopt rules that are consistent with existing rules governing wireless service
licensees. The rules governing CMRS services use 20 percent as the ownership level that
constitutes an attributable interest in alicense. As aconsequence of our decision, no entity having
an ownership interest of at least 20 percent in an incumbent LEC or cable company will be
permitted to hold a 20 percent or greater interest in a 1,150 megahertz in-region LM DS licensee.

192. In determining ownership interests, affiliate relationships will be quantified using a
multiplier, and management and joint marketing agreements may be considered to be attributable
interests under certain circumstances. The attribution rules, among other things, will provide that:
officers and directors have an attributable interest in their company; non-voting stock in excess of
20 percent is attributable; stock interest held in trust is attributable to those who have or share the
power to vote or sell the stock; debt and instruments such as warrants with rights of conversion to
voting interests are generally not attributable until conversion is effected; and limited partnership
interests are attributable.

193. In the Fourth NPRM, we proposed to restrict eligibility of incumbent LEC and cable
companies to obtain in-region LM DS licenses for alimited time3® While we have determined
that carefully-tailored temporary restrictions on incumbent LECs and cable companies are
necessary to help assure that competition in the LEC and MV PD markets is enhanced with the
licensing of LMDS, we believeit is possible to be less restrictive than our proposal in one
significant respect. We find no compelling public benefit to be achieved by foreclosing incumbent
LECs and cable companies from participating fully in the auction of 1,150 megahertz LMDS
licenses, including the auction of in-region licenses, so long as such firms subsequently come into
compliance with our digibility rules. Asnoted in reply comments from the Staff of the FTC, a

28 |d. (footnote omitted).
2 Cf.id.

%0 Fourth NPRM , at paras. 135-136.
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cable M SO that owns a system contained entirely within aBTA should be able to sell this system
to avoid competitive problems associated with this overlapping ownership interest®*

194. This example highlights the possibility that incumbent LECs and cable companies
might find it advantageous to obtain alarge LMDS license and then to divest sufficient
overlapping interests to bring them into compliance with our ownership restrictions®® Therefore,
we are adopting rules that permit incumbent LECs and cable companies to participate fully in the
auction of 1,150 megahertz licenses if they agree to divest overlapping ownership interests.
LMDS licensees will have 90 days from the date of the final grant of their license to submit to the
Commission an application to assign or transfer control of the conflicting portion of its LMDS
license or to certify that it has come into compliance with the Commission's eligibility restriction
in Section 101.1002(a) of the Commission’'s Rules.

195. Asdiscussed below, we are providing LM DS licensees additional flexibility to
disaggregate their LM DS licenses into smaller spectrum blocks. However, we will not permit
licensees to use disaggregation as a means of divesting overlapping ownership interests to comply
with the attribution rulesfor LMDS. The substantial flexibility LMDS licensees will have to use
their spectrum to provide any service that is consistent with the broad technical parameters
established for this service would make it impossible to develop and enforce a system that uses a
reduction in the amount of licensed spectrum as an objective measure of compliance with our
ownership restrictions. We note, however, that alicensee may transfer a portion of its ownership
interest in order to meet the attribution limitations for LMDS. In addition, licensees will be
permitted to geographically partition their spectrum in order to come into compliance with our
eligibility restrictions.

196. We tentatively concluded in the Fourth NPRM that any restrictions on incumbent
LECs and cable companies should be temporary, and proposed two alternatives. First, the
restrictions could end when competition in the relevant market, LEC or MV PD, is such that the
incumbent no longer has market power. Second, the restrictions could end on a date certain, such
asthree to five years hence, when it would be reasonable to assume that the market power of the
incumbents would have been reduced sufficiently to allay our competitive concerns about their
participation in the LMDS market. Those commenters that support limited restrictions generally
agree with the concept of a competition-based test to end restrictions on incumbents. Thereis no
consensus, however, on the best means of measuring when competition is sufficient to permit
incumbent entry.

%01 See FTC Reply Comments to Fourth NPRM at 11.

%02 guch flexibility should be particularly useful for those rural LECs that may have overlapping ownership interests
inaBTA. Although we anticipate that most rural LECs would not have sufficient overlap of their authorized service
areawith the LMDS service area to be affected by the eligibility restrictions we are adopting, the additional flexibility to
divest such overlapping ownership interests should further ameliorate any potential negative impact on these entities.
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197. WebCel, for example, while recognizing the limitations of using the competitive
checklist for RBOC entry into the inter-LATA and long distance markets for all LECs, and the
four-pronged test for effective cable competition in Section 623(1) of the Communications Act,
would nonetheless use these tests because they would be relatively simple to apply>* CPlI,
however, argues that neither of these tests is appropriate and that instead the Commission should
place the burden on incumbents to demonstrate in each case that effective competition exists and
would continue even if the incumbent were to enter the market as an LMDS licensee®® Only two
commenters address the question of establishing a sunset date for incumbent restrictions, CPIl and
RioVision. CPI opposes establishing a sunset as too arbitrary and suggests instead that the
Commission establish a date certain by which it would reevaluate the need for the restrictions®
RioVision comments that five years may be a reasonable date on which to end the restrictions®

198. We agree with those parties arguing that the competitive checklist would be
inappropriate for use in determining whether conditions are suitable to allow LEC acquisition of
in-region LMDS licenses. We think that there will be sufficient entry and increases in competition
in the markets at issue here for usto be able to sunset the restrictions on incumbent LECs and
cable companies three years after the effective date of the LM DS rules. Based on our assessment
of the state of LM DS technology and estimates of when entry into the LEC and cable marketsis
likely, we believe three years is an appropriate initial period to keep these restrictions in place.
Further, we have a statutory obligation to review all regulations every two years, beginning in
1998, to determine whether competition has increased sufficiently to make these regulations
unnecessary.®’ Therefore, we will undertake areview of these digibility restrictions and the
relevant competitive developments in 2000 to determine if sufficient competition has emerged to
allow sunset of the LMDS restrictions. The restrictions may be extended if we determine that the
incumbent LEC or cable company still have substantial market power in the provision of those
services.

199. In addition, we recognize that some incumbent LECs or cable companies might be
able to show earlier than three years after the effective date of the rules we are adopting in this
Order that the actual conditions in a particular market are sufficiently competitive and rivalrous so
that the restriction is no longer necessary promote competition in the telecommunications
marketplace.*® In considering a petition for waiver of or forbearance from the restriction, we will

%3 WebCel Comments to Fourth NPRM at 25.
%4 CPI Commentsto Fourth NPRM at 14-15.
%5 1d. at 15.

% RioVision Commentsto Fourth NPRM at 3.
%7 47U.S.C. 8161.

%8 See para. 159, supra.
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generally be guided by the 1992 Merger Guidelines,** because the competitive effects of an
acquisition by an incumbent LEC or cable company of an in-region LMDS license are likely to be
similar to the effects of a merger between that company and an actual or hypothetical company
whose principal competitive asset isthat license. In particular, some of the factors we will
consider in determining whether a particular market actually is sufficiently competitive at the time
of the petition are:

(1) thenumber and capacity of competing providers of local telephone or multichannel video
services, especially those with independent means of distribution, that are available to a
significant number of consumers in the geographic region at issue;

(2) the substitutability of the services of those competing providers with the local telephone
and multichannel video services offered by the incumbent LEC or cable firm;

(3) evidence asto whether the LEC or cable company could or would lose a significant
portion of its subscribers to its competitors if it unilaterally increased its prices or
lowered the quality of its services;

(4) theregulatory environment for competing providersin the relevant geographic region;
and

(5) whether the LEC or cable company hasin fact experienced a significant lossin market
share due to the entry of new competitors or the expansion of existing competitors

If the LEC or cable company is successful in making such a demonstration, then such showing
will congtitute a sufficient basis for the Commission to waive or forbear from applying the
eligibility restrictions that apply to that LEC or cable company. We will entertain such showings
after the initial award of licenses.

5. Flexible Service and Framework for Licensing

a. Scope of Services

(1) Background; Comments

3 See Department of Justice & Federa Trade Commission, Horizontal Merger Guidelines (Apr. 2, 1992), reprinted
in 4 Trade Reg. Rep. (CCH) 113,104 (Apr. 7, 1992) (1992 Merger Guidelines).

%10 See Policy and Rules Concerning the Interstate, Interexchange Marketplace, CC Docket No. 96-61, Second
Report and Order, FCC 96-424, released Oct. 31, 1996, at paras. 21-28; Motion of AT& T To Be Classified asa Non-
Dominant Carrier, Order, 11 FCC Red 3271, 3303-09 (paras. 57-73) (1995).
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200. IntheFirst NPRM, we proposed to redesignate the 28 GHz band from afixed
common carrier point-to-point microwave service to alocal multipoint distribution service that
would include non-common carrier services® We found that the band was not being utilized,
that petitioners had demonstrated an ability to use it for MV PD, and that such use would serve
the public interest. We proposed to implement LM DS under flexible rules that would allow a
licensee to provide a video programming or telecommunications service and provide sufficient
flexibility to accommodate different types of point-to-point and point-to-multipoint
communications services.

201. To accommodate the expanded service definition, we proposed to allow licensees to
provide not only a common carrier service, but a'so a non-common carrier service. We pointed
out that this would be consistent with our regulation of MDS and certain domestic satellites,
which allow the election of common carrier or non-common carrier status®> We proposed that
the LMDS provider elect its regulatory status as a common or non-common carrier based on the
nature of the service offerings under the definitions established inNARUC 1.3 LMDS providers
would choose to operate as a common or non-common carrier on a channel-by-channel or cell-by-
cell basis. We requested comments.

202. Inthe Third NPRM, we considered the comments filed to theFirst NPRM. They
expect LMDS to include video distribution, broadband video telecommunications, and two-way
data and voice subscriber-based services, and support the flexibility to choose authorization on a
common carrier or non-common carrier basis in order to choose the category of services they
want to offer.3** We renewed our proposal in the Firss NPRM to allow the applicant or licensee
to elect its status, based on the services it seeks to provide. However, we proposed additional
licensing options requested by commentersto treat all LMDS applicants or licensees as common
carriers, unless they submitted information to the contrary. We requested comments.

203. Of the comments filed in response to our service proposals in theThird NPRM, dl
agree that LM DS should be implemented to encompass both telecommunications and video
programming services, and to permit maximum flexibility in allowing licensees to provide the

1 Firg NPRM, 8 FCC Red at 557-61 (paras. 1-3, 14).

%2 Domestic Fixed-Satellite Transponder Sales, CC Docket No. 82-45, Memorandum Opinion, Order and
Authorization, 90 FCC 2d 1238 (1982) (Domsat Sales Memorandum and Order) ; Revisionsto Part 21 of the
Commission's Rules Regarding the Multipoint Distribution Service, 2 FCC Red 4251, 4251-53 (paras. 5-14) (1987)
(MDSReport and Order ).

%3 National Association of Regulatory Utility Commissionersv. F.C.C., 525 F.2d 630 (D.C. Cir. 1985) (NARUC |).

4 Third NPRM, 11 FCC Rcd at 88 (paras. 92-93). See, e.g., Ameritech Commentsto Firs NPRM at 4-11;
CdlularVision Commentsto First NPRM at 5-6, 25-32; GTE Commentsto First NPRM at 12-13; Pacific Telesis
Commentsto Firss NPRM at 3; TDS Commentsto First NPRM at 8-10; US West Comments to First NPRM at 4-10;
Video/Phone Commentsto First NPRM at 8-10.
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entire array of services. They support our proposal to allow the applicant or licensee to choose its
regulatory status as a common carrier or non-common carrier, based on services that it chooses to
provide.3"

204. For example, CellularVision urges us to adopt a regulatory approach that freely
allows a licensee to offer competitive video and telephony services without unnecessary
regulatory rigidity. It asserts that its technology allows a unique flexibility to offer any
combination of video, voice, and data services and to vary the mix within each cell. ComTech
asserts that LM DS will not only be used for MVPD, but also in many different ways in different
market Situations. It asserts that the technology is extraordinarily flexible and can be configured
uniquely and efficiently on a variety of bases. Ameritech contends that, because of the early level
of technical development and the uncertainty regarding the services ultimately to be offered, it
would be premature to force the nascent LM DS industry into a regulatory pigeonhole3!®

(2) Decision
(a) Flexible Service Definition

205. Wefind that it isin the public interest to adopt our proposal to implement LMDS
and authorize licensees to provide non-common carrier services as well as common carrier
services. We agree with commenters that it is essential to adopt a broad service definition for
LMDS that encompasses the wide variety of services not only contemplated by commenters, but
also developed in the future after service isinitiated. Commenters establish that the nature and
extent of potential servicesis broad and changing. Since our initial proposalsin theFirst NPRM,
new advances in wireless technology have made possible a greater variety of interactive
telecommunications and video services. Moreover, the 1996 Act embodies a national
telecommunications policy which requires that we promote competition in telecommunications
markets through removing regulatory barriers to entry, encouraging technological developments,
and ensuring that consumer demand is met. By authorizing licensees to provide non-common
carrier services as well as common carrier services, we ensure that licensees can meet all service
demands.

206. SincetheFirst NPRM, we have enhanced the flexibility of licenseesin other wireless
services that have broad service definitions that include common carrier and non-common carrier

815 Ameritech Commentsto Third NPRM at 5; Bell Atlantic Commentsto Third NPRM at 7; BellSouth Comments to
Third NPRM at 8; CellularVision Comments to Third NPRM at 20-22; ComTech Commentsto Third NPRM at 5; Emc®
Commentsto Third NPRM at 7; GTE Commentsto Third NPRM at 7; NCTA Commentsto Third NPRM at 5; PTWBS
Commentsto Third NPRM at 2; RioVision Commentsto Third NPRM at 3; TI Commentsto Third NPRM at 15-16;
Titan Commentsto Third NPRM at 3; WCA Commentsto Third NPRM at 3.

816 CellularVision Commentsto Third NPRM at 21; ComTech Comments to Third NPRM at 5; Ameritech
Commentsto Third NPRM at 5.
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services. In adopting a new application form for MDS, we confirmed that MDS includes
aternative services and we provided applicants the option on the new form to indicate their
choice for common carrier or non-common carrier regulatory status®’ For satellite services, we
have determined to provide all U.S.-licensed fixed satellite service systems with a choice between
offering common carrier and non-common carrier services and the opportunity also to elect their
regulatory classification in their applications®® In another proceeding, we have adopted
streamlined rules in Part 25 for satellite services to use a smplified procedure to change licenses
from non-common carrier status to common carrier status®® When we implemented DBS
systems under interim rules we adopted a policy to permit the dua provision of common and non-
common carrier services** which continues under the permanent rules3 The flexibility we
adopt for LM DS is consistent with the treatment accorded these services.

207. To ensure the flexibility in LMDS service offerings that commenters seek and we
proposed, we will permit any fixed terrestrial uses that can be provided within the technical
parameters for LMDS. We conclude that, for now, our significant allocation of spectrum under
such a broad and flexible service definition should permit licensees to satisfy a broad array of their
customers' communications needs, whether through one or multiple service offerings. Although
LMDS isalocated as a fixed service, we know of no reason why we would not allow mobile
operations if they are proposed and we obtain a record in support of such an alocation®** We
believe this would be consistent with our goal of providing LMDS licensees with maximum
flexibility in designing their systems. We have authorized other wireless services to include
mobile and fixed services, depending on whether developments in the service and related

37 Amendment of Parts 21 and 74 of the Commission's Rules with Regard to Filing Procedures in the Multipoint
Distribution Service and in the Instructional Television Fixed Service, MM Docket No. 94-131, and Implementation of
Section 309(j) of the Communications Act - Competitive Bidding, PP Docket No. 93-253, Report and Order, 10 FCC
Red 9589, 9619 (para. 59), Appendix D (1995) (MDSand ITFS Competitive Bidding Report and Order ).

%8 Amendment to the Commission's Regulatory Policies Governing Domestic Fixed Satellites and Separate
International Satellite Systems, IB Docket No. 95-41, Notice of Proposed Rulemaking, 10 FCC Red 7789, 7795-96
(paras. 30-33) (1995), Report and Order, 11 FCC Rcd 2429, 2436 (paras. 45-50) (1996) (DISCO | Report and Order ).

%9 gStreamlining the Commission's Rules and Regulations for Satellite Application and Licensing Procedures, IB
Docket No. 95-117, Notice of Proposed Rulemaking, 10 FCC Rcd 10624 (1995), Report and Order, FCC 96-425,
released Dec. 16, 1996 (paras. 32-34) (Satellite Rules Report and Order ).

0 |nquiry into the Development of Regulatory Policy in Regard to Direct Broadcast Satellites for the Period
Following the 1983 Regional Administrative Radio Conference, Gen. Docket No. 80-603, Notice of Proposed Policy
Statement and Rulemaking, 86 FCC 2d 719, 750 (1981), Report and Order, 90 FCC 2d 676, 706 (1982) (Interim DBS
Report and Order ), aff'd sub nom. National Assoc. of Broadcastersv. F.C.C., 740 F.2d 1190 (1984).

%21 Revision of Rules and Policies for the Direct Broadcast Satellite Service, IB Docket No. 95-168, PP Docket No.
93-253, Notice of Proposed Rulemaking, 11 FCC Rcd 1297 (1995), Report and Order, 11 FCC Red 9712 (1995).

22 We would at that time also revisit our decision not to include LMDS in CMRS spectrum for purposes of the
spectrum cap.
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equipment demonstrate a need for changing the rules and a capability for mobile and fixed

services to coexist in these bands3%

208. We give applicants and licensees the flexibility to design their service offeringsin
response to market demand. The service offering that is selected would determine the extent to
which the applicant or licensee is subject to regulation. If a service offering falls within the
statutory definition that encompasses common carrier status, the application and the subsequent
licenseis subject to Title 11 and the common carrier licensing requirements of Title I11 of the Act
and our Rules. Otherwise, services are provided on a non-common carriage basis, and the
application and the licensee would be subject to Title 111 and certain other statutory and
regulatory requirements, depending on the specific characteristics of the service. A licenseeis
required to adhere to the pertinent requirements in conducting its operations, depending on
whether the operations are common carriage or not.

209. Telecommunications services and video programming distribution services have been
identified by commenters as the likely uses for LMDS spectrum over the short term. Since our
issuance of notices of proposed rulemaking in this proceeding, the regulatory status of these and
related services has been addressed and modified in the 1996 Act. The impact of the 1996 Act on
the nature of these services for LM DS is discussed below to assist applicants in determining their
choice of regulatory status.

(b) Telecommunications Services

210. A wide array of telecommunications services may be provided in LMDS, including
one-way and two-way voice and data services and video conferencing. It is expected that many
may be offered in the local telephony marketplace as an alternative to the wired telephone
network. In their comments, telephone service providers argue that providers of
telecommunications service under an LM DS license should be treated as common carriers subject

to Title Il requirements in the same manner as other telecommunications services®

211. The 1996 Act provides that a telecommunications carrier will ~"be treated as a
common carrier under this Act only to the extent that it is engaged in providing
telecommunications services.®® A telecommunications service is the “offering of telecommuni-
cations for afee directly to the public, or to such classes of users as to be effectively available

52 Amendment of Part 95 of the Commission's Rulesto Allow Interactive Video and Data Service Licensees to
Provide Mobile Service to Subscribers, WT Docket No. 95-47, Report and Order, 11 FCC Rcd 6610 (1996) (IVDS
Report and Order ); CMRSFlexible Service Report and Order , 11 FCC Rcd at 8965.

%24 GTE Commentsto Third NPRM at 7; Video/Phone Commentsto First NPRM at 11.

5 47 U.S.C. § 153(44).
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directly to the public, regardless of the facilities used.®® Telecommunications means ““the
transmission, between or among points specified by the user, of information of the user's choos-
ing, without change in the form or content of the information as sent and received.®’ We
adopted these definitions in new Part 51, which provides the rules governing interconnection of
such carriers3® Thus, to the extent an LM DS licensee is providing a service that fits within these
definitions, that licensee is subject to Title Il and it is governed by the common carrier
requirements pertinent to its services and set out in our rules.

212. The 1996 Act established certain general duties pursuant to which
telecommunications carriers must interconnect with other telecommunications carriers. It aso
established certain requirements under which LECs must provide interconnection to all telecom-
munications carriers. In implementing these provisions, we held that all telecommunications carri-
ers that compete with each other should be treated alike regardiess of the technology used®*®
Thus, to the extent an LM DS common carrier licensee is a telecommunications carrier, it is
governed by the general duties set out in new Rule 51.100 that provide for interconnection with
other telecommunications carriers. Such a carrier would also be required to adhere to any other
provisionsin Part 51 that may be pertinent to atelecommunications carrier. To the extent that
such an LMDS provider would meet the definition of a LEC, it also would be governed by the
obligations applicable to all LECs in Subpart C of Part 51 of our rules®*

(c) Video Programming Distribution and
Other Non-Common Carrier Services

213. To the extent licensees are not offering telecommunications services or common
carrier services as set forth in NARUC [, they will not be regulated as common carriers. Thus, if
licensees transmit information that is not of the user's choosing or offer telecommunications only
for internal purposes, the licensees are exempt from Title 11 to the extent of such service. Such
services would include MV PD to subscribers, since such services would not involve information
of the user's choosing*** We proposed that applicants be allowed to choose to be licensed on a
non-common carrier basisin order to meet the demand for MV PD to subscribers. We have

2 47 U.S.C. § 153(46).

27 47U.S.C. § 153(43).

8 |_ocal Competition First Report and Order , at para. 992 and Appendix B (adopting new Rule 51.5).

0 |d. at para. 993.

%0 |d. at Appendix B (adopting 47 CFR § 51.100, Subpart C).

1 An MVPD isdefined in Section 602(13) of the Communications Act to mean ““a person such as, but not limited

to, a cable operator, a multichannel multipoint distribution service, . . . . who makes available for purchase, by
subscribers or customers, multiple channels of video programming." 47 U.S.C. § 602(13).
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recognized that LM DS represents a potential technology to compete with wired cable television
systems and that the LM DS frequencies may be used to deliver multichannel video program-
ming.3* Such services also would include private uses of the spectrum for internal purposes.
Although we did not specifically propose to license LMDS in the performance of private
microwave services, purely internal uses are inherently permitted under an authorization that
allows non-common carrier services to be provided.

214. The 1996 Act adopts a new section in Title VI that provides for the regulatory treat-
ment of video programming services by wireless providers. Specifically, Section 651(a)(1)
provides that, to the extent a common carrier or any other person is providing video programming
to subscribers using radio communications, ~such carrier (or other person) shall be subject to the
requirements of Title 11 and Section 652, but shall not otherwise be subject to the requirements
of thistitle."* We interpret Section 651(a)(1) as setting forth all applicable sections of the
statute. Because Section 651(a)(1) does not include areferenceto Title 11, we believe that a
person providing video programming to subscribers using radiocommunications would not be
subject to Title 11 of the Act. We note that the next provision in Section 651(a)(2) specifically
provides for Title Il regulation in addressing non-radio based services.

215. It appears that, to the extent an LM DS licensee provides MV PD, the intent of the
statute is to regulate the service on a non-common carriage basis. Thisis consistent with the
regulatory classification we assigned to video programming in adopting election rules for MDS*
and to those services that did not qualify as common carriage in adopting election rules for
satellite services®® |t is also consistent with our consideration of the video programming service
options available to telephone companies under the 1996 Act. We have stated that Section
651(a)(1) offers them the option to ““provide video programming to subscribers through radio
communication under Title I11," while Section 651(a)(2) offers the option to ““provide
transmission of video programming on a common carrier basis under Title [1.%%

216. Asawireless service provider, the LM DS licensee providing video programming
services is not subject to franchising or regulation as a cable system under Title VI of the Act,
other than Section 652, or under the Commission's Cable Rulesin Part 76. As noted above,

3321996 Cable Competition Report , at paras. 2, 65-66.

333 1996 Act §651, 47 U.S.C. § 571.

3 MDSReport and Order, 2 FCC Red at 4252 (para. 8).

%% Domsat Sales Memorandum Opinion and Order , 90 FCC 2d at 1245, 1259 (paras. 1, 22, 52).

3% |mplementation of Section 302 of the Telecommunications Act of 1996 - Open Video Systems: CS Docket No.
96-46, Telephone Company-Cable Television Cross-Ownership Rules, Sections 63.54-63.58: CC Docket No. 87-266

(terminated); Report and Order and Notice of Proposed Rulemaking, 11 FCC Red 14639, 14640 (para. 3) (1996) (OVS
Notice).
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Section 651(a)(1) specifically excludes a radio-based system from the other provisions of Title VI
for cable communications, apart from Section 652.

217. The 1996 Act removed the statutory ban on telephone companies offering video
programming in their service areas and repealed our previous rules and policies for telephone-net-
work video systems, known as video dialtone®’ Thus, our request for commentsiin this
proceeding regarding how the video dialtone policies might affect common carrier LM DS provid-
ersismoot. In addition to the video programming service options in Sections 651(a)(1) and (2)
discussed above, the 1996 Act added Section 653 to the Communications Act establishing OV S
as anew framework for telephone companies to enter into the video programming marketplace.
Section 653 permits LECs and others to provide cable service to subscribers through an OV S that
complies with the special provisions of the section3*® OV Sis not subject to common carrier
regulation under Title Il and is entitled to reduced cable regulation under Title VI. We have
adopted rulesin Part 76 of our rules to implement the requirements for establishment and
operation of an OV'S, and we have interpreted Section 653 as allowing even non-LECs to operate
an OV S Section 651(a)(4) specifically permits acommon carrier to elect to provide video
programming by means of an OVS3* Thus, an LM DS licensee that is a common carrier could
elect to provide video programming under the OV S rules, rather than on a non-common carrier
basis under the LM DS rules.

b. Regulatory Framework for Licensing LMDS
(1) Background; Comments
218. Inthe First NPRM, we proposed to adopt procedures similar to those for MDS to

permit the LM DS applicant or licensee to choose whether it will operate as a common carrier or
non-common carrier > We proposed an election mechanism for alicensee to follow whenever it

%7 1996 Act §§ 302(b)(1), 302(b)(3).
38 1996 Act § 653, 47 U.S.C. § 573.

39 |mplementation of Section 302 of the Telecommunications Act of 1996 -- Open Video Systems, CS Docket No.
96-46, Second Report and Order, 11 FCC Red 2945 (1996) (OVS Second Report and Order ), Third Report and Order
and Second Order on Reconsideration, FCC 96-334, released Aug. 8, 1996 (OVS Third Report and Order and Second
Reconsideration).

390 Section 651(a)(4) of the Communications Act, 47 U.S.C. § 571(a)(4), provides, in part:
ELECTION TO OPERATE AS OPEN VIDEO SYSTEM-- A common carrier that is providing video
programming in a manner described in paragraph (1) or (2), or acombination thereof, may elect to

provide such programming by means of an open video system that complies with section 653.

%1 First NPRM, 8 FCC Rcd at 568, Appendix B.
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wanted to change its regulatory status between common carrier and non-common carrier3#

Under the mechanism, the applicant or licensee would choose whether to operate as a common or
non-common carrier on a channel-by-channel and on an individual cell basis and notify the
Commission accordingly. Authority would be issued on either a common carrier or a non-
common carrier basis, as requested by the applicant. Areas and channels not on record as having
non-common carrier status would be presumed to have common carrier status. Licensees would
be required to maintain an accurate record of their status elections with the Commission.
Changes in status were to be reported within 10 days of the effective date of the change.
Common carrier licensees would be required to follow the specia discontinuance procedures we
adopted for MDS when they changed status3* In the Third NPRM, we proposed additional
options in which we would presume all servicesto be common carriage, unless the applicant
demonstrated otherwise3*

219. Asdiscussed above, commenters urge us to adopt a flexible regulatory framework
for authorizing LM DS that allows the broadest possible performance of services with the least
amount of regulatory interference®® None of the commenters believes that a presumption of
common carrier status is appropriate. Bell Atlantic and CellularVision contend that, if a pre-
sumption of regulatory status has to be applied to LM DS providers, it should be non-common
carrier status because the near-term use would be for distribution of multichannel video
programming.*® BellSouth argues that we should not prejudge the regulatory status of the
services yet to evolve, while GTE contends that LM DS should be designed such that competitive

market forces are the controlling factors®

220. Commenters, however, request that we ensure that licensees operate in a manner
consistent with their claimed regulatory status. BellSouth asserts that a provider's decision to
elect common or non-common carrier status is irrelevant unless the provider actually operates
consistently with that choice. It agrees with our proposal that applicants be required to describe
the service they propose to offer in sufficient detail for us to confirm that the status elected is
consistent with how the carrier will actually operate. It asserts that the Commission is obligated

%2 |d. at 569, Appendix B, Proposed Rule § 21.1003.

33 47 CFR §21.910.

34 Third NPRM, 11 FCC Rcd at 88-89 (paras. 94-96).

35 See paras. 203-204, supra.

%6 Bell Atlantic Commentsto Third NPRM at 7; CellularVision Comments to Third NPRM at 21.

%47 BellSouth Comments to Third NPRM at 8; GTE Commentsto Third NPRM at 8.
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to retain oversight of compliance with the statutory and judicial standards for status based on the
type of service offered.3*®

(2) Decision

221. We adopt aregulatory framework for LM DS that permits the full array of LMDS
service offerings without undue regulatory restraint. To achieve our goal, our framework reflects
not only the flexibility included in our proposals, but also the statutory, regulatory, and technical
changes that have taken place since then to enhance the climate for competition. Our goa isto
maintain an open and flexible approach that will alow the business judgments of individua LMDS
applicants and licensees to shape the nature and components of the services offered pursuant to
LMDS licenses.

222. Thus, we agree with commenters not to apply a presumption of common carrier
status to an application. The presumption is unnecessarily restrictive and an inaccurate reflection
of the variety of services availablein LMDS. We aso decline to adopt our proposal to require the
applicant to indicate its choice for regulatory status on a channel-by-channel or cell-by-cell basis.
LMDS licenses will be based on BTA geographic service areas. Our goal isto provide a suffi-
ciently large service area for each licensee to design systems to meet consumer needs on alocal or
regional basis, without regulatory concern for the individual channel or cell involved. Licensees
are permitted to construct stations and place them in operation anywhere within their authorized
geographic areas at any time, unless there are requirements otherwise in our rules that would
necessitate the filing of an individual application for separate authorization of a station. An
LMDS licensee may be required to adhere to the following filing or authorization requirementsin
modifying a station: (1) in Section 1.1301 through 1.1319 concerning actions that may have a
significant impact on the quality of the human environment, (2) in Sections 22.369 and 101.123
concerning radio frequency quiet zones, (3) Part 17 of our rules concerning antenna structure
clearance procedures and the obligation under Section 17.4 to register with the Commission prior
to construction, (4) any restrictions regarding border areas under international agreements, and
(5) any applicable technical rulesin this part>*

223. In addition, we do not adopt our proposal to require applicants to describe the
services they seek to provide. It is sufficient that the applicant indicate its choice for regulatory
status in a streamlined application process. The extent and nature of the services to be provided
under the respective classifications are matters for the licensee to decide and not for the
Commission to consider in granting alicense. Aswe recently stated, an applicant isto rely on the
realities of the servicesto be provided in electing the appropriate regulatory status® In

3% BellSouth Commentsto Third NPRM at 8.
%49 47 CFR 88 1.1301-1307, 22.369, 101.123, 17.4.

%0 DISCO | Report and Order, 11 FCC Rcd at 2436 (para. 49).
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providing guidance to MDS applicants, we pointed out that an election to provide service on a
common carrier basis requires that the elements of common carriage be present; otherwise, the

service is non-common carriage>*

224. Ascommenters point out, we rely on the designation by an applicant of its status as
acommon carrier or non-common carrier to enable us to fulfill our obligations to enforce the
common carrier requirements of the statute and our regulations. We have stated that our need for
applicants to elect their regulatory classification in their applications serves informational purposes
to enable us to determine whether to apply Title Il or other statutory requirements to the

application and the subsequent operations?

225. We aso decline to require an applicant to choose between either common carrier or
non-common carrier status in providing services under the broad license to be issued. We find it
isinconsistent with the broad service definition and the flexible operations we adopt for LM DS to
require the licensee to forgo one category of service for the other category. Licensees may well
provide services that include elements of both common carrier and non-common carrier services.
Instead, we will permit LM DS to be licensed to allow both common carrier and non-common
carrier servicesin asingle license. Thus, under our framework an applicant may request both
common carrier and non-common carrier status in the same application, which will result in the
issuance of both authorizationsin asingle license. The licensee will be able to provide al LMDS
services anywhere within its licensed area at any time, consistent with the statutory and regulatory
requirements that are imposed on the respective operations. It isthe licensee's obligation to
maintain the various operations in compliance with the requirements.

226. We conclude that this flexible approach to licensing and regulatory status achieves
efficiencies in the application and administrative process, as well asin the licensee's performances.
We have alowed certain mobile services in Part 24 and Part 90 to be authorized in asingle license
on both a common carrier and private carrier basisin order to provide services in both categories
of service®?® Alternatively, the applicant may wish to limit its operations to common carrier or
non-common services, in which case it would apply only for authorization on a common carrier or
anon-common carrier basis, and the license would be issued for the status specified.

227. We discuss below the specific procedures and rules we adopt to implement the
flexible framework for the licensing and operations of LMDS.

6. Application and Operating Rules and Proceduresfor LMDS

%! MDSReport and Order, 2 FCC Red at 4252 (para. 12).
%2 DISCO | Report and Order , 11 FCC Rcd at 2436 (para. 50).

%3 CMRS Second Report and Order , 9 FCC Rcd at 1459 (paras. 115, 119); 47 CFR § 20.9(b).
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a. Background; Decision

228. We proposed to implement service rulesfor LMDS in Part 21 of the Commission's
Rules that contained the rules for fixed microwave services. On February 29, 1996, we adopted a
new Part 101 that consolidates all of the common carrier microwave services, except MDS, from
Part 21 together with the private microwave services in former Part 94 under one set of
streamlined rules for all fixed microwave services® MDS remains regulated under Part 21,

which has been amended in a separate proceeding >

229. We will include the service rulesfor LMDS in Part 101. As proposed in theFirst
NPRM, we adopt a new Subpart L to be added for LM DS that will include the procedures
specific to its licensing and operations, as discussed below®* We will otherwise modify the
genera provisions of Part 101 where necessary to include LMDS. Therevised rulesarein
Appendix A of this Order. In Subpart A of Part 101, we adopt the definitions of LM DS proposed
in the Third NPRM. In Subparts C and D, we modify the technical standards and operations
discussed elsewhere in this Order. Asfor the application and licensing rules in Subpart B and the
operating rules in Subpart E, we modify them to reflect the procedures we adopt in Subpart L to

implement the broad service definition and flexible regulatory classifications for LMDS carriers.

230. Thelicensing and operating rules and procedures for LM DS are discussed below,
based on the rules proposed in the First NPRM and the changes we adopt above in response to
the comments for aflexible service definition and simplified status election procedures. To the
extent any of the comments addressed the proposed rules, the remarks were included in the
comment summaries we provided above in the background of our previous discussion. The
proposed rulesin the First NPRM were drafted for inclusion in Part 21 and relied on many of the
general rules, as well asthe MDS-specific rules, for processing applications and changing status.
However, when we consolidated all of the Part 21 microwave services except MDS into new Part
101 and adopted the Part 21 rules for the removed services, we modified the rules for Part 101 to
[imit their provisions to common carriers. This effectively eliminated their applicability to the
non-common carrier LMDS services, as originally proposed. Many of the amendments we adopt
below in Part 101 are to reinstate the original scope of the rule from Part 21 insofar as it was
proposed for LMDS.

b. Application Forms

231. IntheFirst NPRM, we proposed a lengthy rule with numerous provisions for the
content and form of applications for new LMDS systems and for the modification of existing

%4 Part 101 Report and Order , 11 FCC Red at 13451.
%5 MDSand ITFS Competitive Bidding Report and Order, 10 FCC Rcd 9589.

%6 First NPRM, 8 FCC Rcd at 568, Appendix B.
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licenses®’ It provided for the number of pages, the contents of the certifications and other
required information, and several exhibits. The exhibits included a service proposal indicating
how the applicant determined the needs of the public and intended to provide service, a statement
of public interest, and a system design. The rule aso proposed that an applicant submit FCC
Form 494, the application form used in Part 21.

232. Many changes have occurred since theFirst NPRM, as reflected in this Order, to
invalidate the proposed rule. Asdiscussed in Section 11.D.,infra, we adopt competitive bidding
rules and procedures to select from among competing applications if two or more entities file
mutually exclusive initial applications. Consequently, all applicants for initial LM DS authorization
now are required, first, to submit a short-form application (FCC Form 175) as described under the
rules governing competitive bidding procedures in Subpart Q of Part 1 of our rules®® An
applicant subsequently files a long-form application that is specific to the service only if it isthe
winning bidder after an auction is held or, in cases of no mutual exclusivity, it is the sole applicant.
Here, we are discussing the long-form application to be used in LMDS.

233. When we consolidated our fixed microwave service rulesinto new Part 101 in the
Part 101 Report and Order, we adopted in new Section 101.15 the application forms from Part
21 and proposed for LMDS3** However, we determined to replace application Form 494 with a
unified application form for all the services consolidated into Part 1013 The new form would
reflect a simplified procedure for use by all Part 101 applicants and would provide for al the
necessary information, replacing the need for the specificity in the proposed LM DS application
rule. It also would reflect our elimination in thePart 101 Report and Order of several application
showings that we included in the proposed LM DS rule, including the financia showing, the public
interest showing, and other managerial showings®*' We also determined to incorporate in the
Form 494 replacement the essential ownership information from Form 430, which we would
eiminate. We aso eiminated the use of Form 494A and the requirement to certify completion of

construction.

234. On February 3, 1997, we implemented new FCC Form 415 for Part 101 to be used
for initial applications, amendments to applications, and modifications to licenses and for
providing all of the essential information for issuing a license and enforcing compliance with any

%7 |d. at 564 (paras. 42-44), 569, Appendix B, Proposed Rule § 21.1004.
%8 47 CFR 88 1.2101-1.2111.

%9 47 CFR 88 21.7, 21.11.

%0 Part 101 Report and Order, 11 FCC Rcd at 13458 (para. 17).

%1 |d. at 13453 (para. 7).
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pertinent regulations®**? However, we do not adopt the use of Form 415 for LMDS. We find that
Form 600 used for other wireless services is more suitable for LM DS, providing for expedited
filing and electronic processing that is not yet implemented for Form 415. In all other respects,
Form 600 is similar to Form 415, in that it encompasses the versatility of uses and enables the
streamlined filing procedures intended for LM DS and available to other Part 101 applicantsin
Form 415. We will modify Form 600 to include LMDS and reflect the filing procedures we adopt
for LMDS and discuss below.

235. We adopt new Section 101.1013 to identify the application forms to be used for
LMDS. Form 600 is used for the filing of an initial application, as well as an application to amend
a pending application and to modify an existing license. Form 600 also is to be submitted for
notification within 30 days of the addition, removal, relocation, or other modification of any
stationsin alicensee's authorized area. Although licensees are free to establish or modify
operations anywhere within their licensed area at any time, it is necessary that we have on file
updated information on the technical aspects of any operations under our jurisdiction for
enforcement and other purposes and not, as here, for authorization®® Section 101.15 provides
for the use of Form 405 for renewal of station license, Form 702 for assignment of license, and
Form 704 for transfer of control, which we will include for LMDS use. We do not include aform
for the partial assignment of license aso in Section 101.15, inasmuch as the extent to which a
license may partition or disaggregate its license is a matter that is pending in the Fifth Notice of
Proposed Rulemaking we adopt in this proceeding.

c. Public Notice

236. Wedid not specifically provide for public notice for LMDS filings in our proposed
rulesin the First NPRM. Filings would have been governed by the general provisionsin Part 21,
which provide a 30-day notice period for initial applications, major anendments, and certain
modifications and provide for the filing of petitions to deny®** In consolidating the rulesin Part
101, we adopted the same public notice provisionsin Section 101.37 and, for petitionsto deny, in
Section 101.43.3%®

%2 Public Notice, Wireless Telecommunications Bureau Announces Schedule for Implementation of New FCC Form
415, released Feb. 3, 1997.

%3 We adopt new Section 101.1009 to identify those instances in which an licensee may be required to file an
individual application for amodification of its station or otherwise may not rely solely on the notification within 30 days
of any changes in its operations as sufficient to allow those changes.

%4 47 CFR §§ 21.27, 21.30.

%5 |n the Part 101 Report and Order, we eliminated our rule in Section 1.962(a) that imposed the 30-day notice
period on applications for private fixed point-to-point microwave service. However, that action was mandated by the
Telecommunications Act of 1996 and is not pertinent to our discussion here, which pertains to a non-common carrier
service that does not fit the definition of private microwave service under Part 101 and is a point-to-multipoint local
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237. The public notice requirements are imposed in Section 309(b) of Title I11 of the Act
on initial applications and substantial amendments thereof filed by wireless common carriers®®
The same provision also grants the Commission the authority to impose public notice
requirements for other licenses, even though public notice is not required by the statute. We
impose uniform 30-day public notice requirements in our rules governing applications in the other
wireless services that provide status election procedures to alow authorization on either a
common carrier or non-common carrier basis. For example, no distinction is made between
applications for either status under the public notice requirements for MDS or satellite systems®’
When we adopted the MDS rules, we specifically determined to hold applicants or licensees
electing non-common carrier status to the same licensing rules as common carriersin Part 21 and
to all the application provisions of Title 113%®

238. Asinthe MDS and satellite rules, we adopt our proposal to impose a uniform public
notice requirement on all LM DS applications and will modify Section 101.37 to include all LMDS
applicationsin its provisions, rather than only common carrier applications as currently required.
We find that imposing the 30-day notice requirement on non-common carrier applications would
not be an undue burden on such applicants, but rather would be administratively useful. This
enables us to ensure that the applicant filing for both common carrier and non-common carrier
authorization in asingle license is in compliance with the licensing requirements for common
carriersimposed in Title [11.

239. Moreover, imposing the statutory requirement even on the LM DS applicant seeking
initial authorization on only a non-common carrier basis facilitates our ability to ensure its
flexibility as alicensee to change or add offerings under our broad service definition. Inthe MDS
and satellite rules, we alow licensees to make subsequent status changes under reduced
notification requirements. In theFirst NPRM, we proposed to allow LMDS licensees to notify
the Commission ten days after the change occurred. While we discuss below the modification
procedures we adopt for LM DS licensees to follow in changing status, we establish here the
importance of the 30-day notice requirement on all initial applications. When we adopted the
MDS rules, we pointed out that anyone objecting to status changes was on notice that it would be
possible for the licensee to change status®*® Similarly, we expect interested parties to be on
notice that any LMDS licensee is free to change its status or add to its status, and they should

service. Part 101 Report and Order, 11 FCC Rcd at 13478 (para. 82).
%6 47 U.S.C. § 309(b).
%7 47 CFR 88 21.27(a)(1), 25.151(a)(1).
%8 MDSReport and Order, 2 FCC Rcd at 4253 (para. 16), 4254 (para. 27).

%9 |d. at 4255 (para. 29).
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take into account the broad service definition when the applicant filesitsinitial application under
the public notice provisions of Section 101.37.

d. Foreign Ownership Restrictions

240. Inthe First NPRM, we proposed a rule concerning the eligibility of applicants to be
granted LM DS authorization.>® The proposed rule does not include, nor did we address, the
foreign ownership eligibility restrictions on the issuance of alicense, so that LM DS applicants
would have been governed by the MDS provisionsin Part 21. Certain foreign ownership and
citizenship requirements are imposed in Sections 310(a) and 310(b) of the Act, as modified by the
1996 Act, that prohibit the issuance of licensesto certain applicants>* The statutory provisions
are adopted in Part 101 at Section 101.7 and reflect the restrictions as they must be imposed on
LMDS applicants®? Specifically, Section 101.7(a) prohibits the granting of any license to be held
by aforeign government or its representative. Section 101.7(b) prohibits the granting of any
common carrier license to be held by individuals that fail any of the four citizenship requirements
listed.

241. By itsterms, Section 101.7 appliesto LM DS applicants without modification.
Thus, the LM DS applicant requesting authorization only for common carrier service would be
prohibited from holding alicense if it met any of the additional criteriain Section 101.7(b). If the
LMDS applicant requested authorization only for non-common carrier services, it could hold a
license if it met the single alien ownership requirement in Section 101.7(a) regardlessif it would
otherwise be disqualified for acommon carrier authorization. Asfor the LMDS applicant
requesting authorization for both non-common carrier and common carrier services, it would be
disqualified from alicenseif it met any of the criteriain Section 101.7(b). Whether the applicant
is seeking only common carrier authorization in alicense or in combination with a non-common
carrier authorization, the provisions of Section 101.7(b) would apply in either situation and would
prevent any common carrier authorization from being issued to an ingligible applicant.

242. Inthefiling of application under the MDS and satellite rules, we require the
applicant electing non-common carrier status to submit the same information that common carrier
applicants submit to address the alien ownership restrictions under Section 310(b) of the Act. In
adopting the MDS rules, we directed applicants electing non-common carrier status to file Form
430 to provide the information on ownership qualifications the same as common carrier

3 First NPRM, 8 FCC Rcd at 568, Appendix B, Proposed Rule § 21.1001.
7L 47 U.S.C. §8 310(a)(b).
32 47 CFR § 101.7, as amended by Amendment of Parts 20, 21, 22, 24, 26, 80, 87, 90, 100, and 101 of the

Commission's Rules to Implement Section 403(k) of the Telecommunications Act of 1996 (Citizenship Requirements),
Order, 11 FCC Rcd 13072 (1996), adopting revised Section 101.7.
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applicants®? We amended Section 21.11(a) of our rulesto specifically impose on non-common

carrier MDS licensees the obligation to file Form 430 on an annual basisin order to establish
licensee qualifications. In the Satellite Rules Report and Order, we decided to continue to
reguire non-common carriers applicant to provide the foreign ownership information requested of
common carrier applicants in the new application form proposed for satellite services’™ We
pointed out that the new form does not eliminate the requirement that both common carrier and
non-common carrier earth and space station licensees must file an updated Form 430 whenever
there are changesto a licensee's financial and legal qualifications.

243. We adopt a similar requirement for non-common carrier LM DS applicants in new
Rule 101.1013(b) and require them to provide the same foreign ownership information required
of common carrier applicants when they file an application. Under the regulatory flexibility
accorded licensees to change status with a minimum of regulatory interference, updated
information can be used whenever the licensee changes to common carrier status without
imposing an additiona filing when the licensee makes the change. Like common carriers, non-
common carriers will be required to file an updated form whenever there are changes to the
foreign ownership information as well as the other legal and financial qualifications. We would
not disqualify the applicant requesting authorization exclusively to provide non-common carrier
services from alicense if its citizenship information reflects it would otherwise be disqualified
from acommon carrier license. That is not permitted under the statute. Aswe stated in the
Satellite Rules Report and Order, we are requiring non-common carriers to address al the alien
ownership prohibitions to better enable us to monitor all of the licensed providersin light of their

ability to provide both common and non-common carrier services®”

e. Initial Applications

244, As stated, we are adopting use of FCC Form 600 for use as the long-form
application for initial authorization, anending a pending application, modifying an existing license,
and for notification within 30 days of any increase, removal, relocation, or other modification
regarding stations in a licensee's authorized area. Under the flexible regulatory framework we
have adopted, an applicant may request initial authorization on both a common carrier and non-
common carrier basisin asingle license. It may also request authorization only on a common
carrier basis or a non-common carrier basis. We will modify Form 600 to include LMDS inits
provisions and to permit the applicant to indicate whether it is requesting common carrier
authorization, non-common carrier authorization, or both authorizationsin itslicense. Aswe
stated, the LM DS applicant is not required to describe its proposed services, and its choice of
status is based on its own determination of the nature of its services. If an applicant is unsure of

%% MDSReport and Order, 2 FCC Rcd at 4253 (para. 16).
37 Satellite Rules Report and Order |, at para. 43.

375 Id
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the nature of its services and whether or not they are classified as common carrier services, it may
submit a petition with its application, or at any time, requesting clarification and including service
descriptions for that purpose="®

f. Changing Regulatory Status

245. Inthe First NPRM, we proposed a status election mechanism for an applicant or
licensee to change between common and non-common carrier status®’’ We have concluded,
however, that the mechanism we proposed is not consistent with the overall licensing framework
we have established in this Order, and we therefore have declined to adopt the proposed
mechanism.3® We adopt for LM DS the procedures in Part 101 for filing applications for
amendments to pending applications and for modification of existing licenses, and will modify the
rules to provide for amendments or modifications that seek to change, or add to, regulatory status

as common carriage or non-common carriage, as discussed below.
(1) Amendmentsto Pending Applications

246. Section 101.29 provides for the filing of applications to amend pending applications.
We will permit amendments to LMDS applications that amend the carrier status reflected on the
application. An amendment may change the proposed classification from common carriage to
non-common carriage, or from non-common carriage to common carriage. It also may add
common carriage or non-common carriage to an initial classification request in order to amend the
pending application to reflect a request for authorization in a single license to provide both
common carrier and non-common carrier Services.

247. We will not designate such amendments as major in order to subject the amended
application to public notice, but rather treat the filing as any other amendment for expedited
processing. All initial applications for LM DS authorization are being submitted to public notice
and petitions to deny, and we have put interested persons on notice that the LMDS service
definition includes both common and non-common carrier services that a licensee can providein
any combination under a ssmplified notification process we discuss later. In these circumstances,
we find no reason to impose an additional notice period on the pending application and no reason
to amend Section 101.29, which otherwise includes LMDS in its provisions.

%78 |n authorizing the dual provision of common and non-common carrier service under aDBS license, we
recognized that there may be classification questions to address in order to correctly impose the applicable common
carrier or other statutory requirements on the applicant. We determined to resolve such questions in the context of each
individual application and to rely on applicants showing of the particular features of their proposals on a case by case
basis. Interim DBSReport and Order , 90 FCC 2d 676, 709 (paras. 85-86, n.79).

" First NPRM, 8 FCC Rcd at 561 (para. 26), 569 (§ 21.1003).

378 See paras. 221-225, supra.
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(2) Modification Applications

248. We aso permit licensees to modify their licenses in order to change, or add to, the
authorized status. In determining the appropriate procedures to use, we note that licensees
changing status in the MDS, satellite, or DBS rules blend the notice requirements of
discontinuance with the modification process. Ininitially adopting the status change procedures
for satellites services, we found that we could make the same public interest findings in granting
the request for modification coterminously with granting authority to discontinue service®”
Unlike those services, we will permit LMDS licensees not only to operate exclusively as a
common carrier or non-common carrier, but to provide services on both bases. Thus, we must
provide a modification procedure that does not presume the underlying service will be

discontinued and does not build into it the discontinuance notice requirements.

249. In recently considering the procedures for satellite licensees to change status, we
decided to use different license modification procedures to accomplish the change, depending on
the change requested.3 A change from non-common carrier status to common carrier status was
determined to be a modification that does not require prior Commission authorization and would
only require Commission notification after 30 days. A change from common to non-common
carrier status is a modification application that requires full public notice and prior Commission
approval in order to allow the discontinuance of common carriage.

250. We will not combine our discontinuance procedures with the modification
procedures, but rather will adopt one streamlined process for all requests to change or add to the
regulatory status of alicensee. We find that all applications to modify a licensee's status should be
filed as modifications that do not require prior Commission authorization. With respect to the
Title 111 notice requirements, we have imposed the public notice requirements on all initial
applications and interested parties are on notice of the flexibility accorded licensees to change
from non-common carrier to common carrier status. We also require all licenseesto maintain a
current record of their foreign ownership status, which allows us to assess the licensee's
compliance with that Title 111 licensing requirement in the event of a change to common carrier
status.

251. In these circumstances, we see no reason to require licensees changing status to be
hampered by further notice requirements, except to the extent they may be discontinuing an
underlying service. Thisis consistent with the reduced notice requirements we impose on status
changesin the MDS rules, as well as the satellite rules. Section 101.61 provides for modifications
that do not require prior Commission authorization, which we will modify to include LMDS
licensees. Under the rule, licensees are required to notify the Commission of changes by

7 Domsat Memorandum and Order, 90 FCC 2d at 1258 (para. 50).

%0 satellite Rules Report and Order |, at para. 34 (adopting new Section 25.118(b)).
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submitting a completed application form within 30 days after the changes are made. We believe
that the 30-day notification requirement is administratively useful and is appropriate for carrier
classification changes, except to the extent that a status change would result in the
discontinuance, reduction, or impairment of existing services. In that case, the licensee must
adhere to the discontinuance requirements in Section 101.305 discussed below. We amend
Section 101.61(b) to require that, if the LM DS applicant filing for a modification in its carrier
classification would also be subject to Section 101.305, the applicant adhere to the filing deadlines
and requirements in Section 101.305 when filing its Form 600 under Section 101.61, which are
more stringent than the 30-day notification requirement in Section 101.61(b).

g. Discontinuance, Reduction, or Impairment of Service

252. Inthe First NPRM, we proposed that LM DS be subject to the special rules for
discontinuance of common carrier services by MDS licenseesin Section 21.910%" |n all other
respects, licensees would have been subject to the general discontinuance provisions for common
and non-common carrier servicesin Section 21.3033%? In adopting the rulesin Part 101, we
included them in Section 101.305.

253. Titlell of the Act requires that no common carrier may discontinue, reduce or
impair service without prior Commission approval 3 In conformance with this requirement,
Section 101.305(b) requires a licensee subject to Title Il to obtain prior authorization from the
Commission pursuant to the procedures set forth in Part 63 of our rules® Thus, an LMDS
licensee authorized to provide common carrier service that seeks to change status to a non-
common carrier or otherwise reduce its common carrier service is subject to Section 101.305(b).
We find no reason to adopt the special MDS rules in Section 21.910 for discontinuance of LMDS
common carrier service, which is appropriately covered by the proceduresin Part 63. If the
LMDS common carrier licensee filing under Section 101.305(b)
isaso filing under Section 101.61 to modify its classification to non-common carriage, the filing
under Section 101.61 must conform with the deadlines and requirements under Section
101.305(b).

%! First NPRM, 8 FCC Rcd at 569, Appendix B, Proposed Rule § 21.1003(d).

%2 47 CFR §21.303.

%3 47 U.S.C. § 214. Mobile common carriers are exempt from this requirement.

384 47 CFR Part 63. We recently proposed to amend our Part 63 rulesto reflect anendments to Section 214 of Title
[1'inthe 1996 Act, which would affect the existing discontinuance procedures for certain common carriers.

Implementation of Section 402(b)(2)(A) of the Telecommunications Act of 1996: CC Docket No. 97-11, Notice of
Proposed Rulemaking, FCC 97-6, released Jan. 13, 1997.
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254, Section 101.305(c) requires that a licensee not subject to Title Il who voluntarily
discontinues, reduces or impairs its service give written notification to the Commission within
seven days of the change. Thus, an LM DS licensee engaged in non-common carrier servicesis
governed by this provision. We amend the rule to clarify the ambiguity, which states that it is for
““common carrier licensees not subject to title I1," and provide that, like Section 21.303(c) from
which it came, "any licensee, not subject to title 11" is covered. If the LMDS non-common carrier
licensee is also filing under Section 101.61 to modify its classification to non-common carriage,
the filing under Section 101.61 must conform with the 7-day deadline under Section 101.61.

255. The discontinuance rules require that the licensee submit the license for cancellation
in the event that permanent discontinuance of service is authorized. In MDS, we exclude the
licensee from this requirement and provide that the MDS license need not be surrendered for
cancellation if discontinuance of either the common carrier or non-common carrier servicesisa
result of a change of status under the MDS procedures®® We amend Sections 101.305(b) and
101.305(c) to similarly exclude LM DS licenses from cancellation under such circumstances.

h. Fees

256. Feesare prescribed in Section 101.11 for applications or other filings requiring fees
as set forth in Subpart G of Part 1 of the Commission's Rules. In theFirst NPRM, we pointed out
that fees for filing applications are set by Congress in Section 8(a) of the Communications Act,
which does not include LMDS3* We proposed to adopt the fee structure of MDS, which is
listed in Section 1.1105 for common carrier services, on the grounds that LM DS is atype of
multipoint distribution service. We find that thisis an issue appropriately to be decided by
Congress. Congress has not granted the Commission the authority to amend the application fee
schedule and we may not take any action to change the schedule in this proceeding.

257. Since 1994, the Commission has implemented procedures in Subpart G of Part 1 for
prescribing and collecting annual regulatory fees from all Commission licensees to recover costs
incurred in carrying out our activities®’ We adopted the regulatory fees for fiscal year 1996 in an
Order released July 5, 19963% We are required each year to consider adjustments of the fees and
to add or reclassify servicesin the Schedule to reflect additions, deletions, or changesin the
nature of services. Thus, regulatory feesfor LMDS will be considered upon adoption of these
rules for inclusion in the Schedule in the proposed regulatory fees for fiscal year 1997. We note

%5 47 CFR §§ 21.303(b), 21.303(C).
% First NPRM, 8 FCC Rcd at 564 (para. 50).
%7 See 47 CFR 8§ 1.1151-1.1166.

%8 Assessment and Collection of Regulatory Fees for Fiscal Y ear 1996, MD Docket No. 96-84, Report and Order,
FCC 96-295, released July 5, 1996 (1996 Regulatory Fees Report and Order ).



Federal Communications Commission FCC 97-82

that for 1996, we adopted aregulatory fee for MDS of $140 per call sign and asimilar fee for
common carrier fixed point-to-point microwave service®® Although regulatory parity may
dictate that fees for similar services be equivalent, we have not yet determined the specific costs
associated with our enforcement, policy, and rulemaking activitiesrelating to LMDS. In order to
provide interested parties with the opportunity to comment on the costs associated with the
regulation of LMDS, we will address these questions in the rulemaking proceeding concerning
proposed changes to the regula

tory fee schedule for fiscal year 1997.
i. Equal Employment Opportunity

258. Section 101.311 requires that equal employment opportunity (EEO) must be
accorded by al common carrier licensees consistent with the provisions of Section 21.307, which
governs MDS. That rule imposes the EEO requirements on all MDS licensees, whether
authorized to provide common carrier services or non-common carrier services. Section 21.920 in
the MDS rules specifically adopts the cable rules for EEO in Subsection E of Part 76, which
requires that an MV PD is an entity subject to the EEO rulesthere. Aswith MDS, the LMDS
non-common carrier will be authorized to provide video programming and must be subject to the
same EEO requirements as the common carrier licensee. Accordingly, we

modify Section 101.311 to impose the requirements on all LM DS licensees.

J.License Terms

259. Section 101.67 providesthat al licensees under Part 101 will have alicense term not
to exceed 10 years. IntheFirst NPRM, we proposed a license term of five years, but requested
comment on whether aterm of 10 years would be more appropriate. Commenters generally
favored a grant of 10 years to ensure that the services are implemented successfully. We adopt a
10-year term for LM DS licensees. Thisis consistent with the rules governing other Part 101
services. It also serves our goal of providing licensees with flexibility to develop this spectrum as
the market demands and to employ innovative technologies which may not be available
immediately upon licensing.

k. Renewal Expectancy

260. IntheFirst NPRM we proposed to establish renewal expectancy rulesfor LMDS
licenses and requested comment regarding the operation and administration of such rulesin the
context of license renewal comparative hearing proceedings®*® Based upon our review of the
record and further examination of thisissue, we have decided to establish a major preference

%9 |d. at paras. 36-38; Appendix F, para. 31.

%0 First NPRM, 8 FCC Rcd at 564 (para. 40).
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(generally referred to asa ™ "renewal expectancy") as a comparative factor for consideration by the
Commission in LMDS license renewal proceedings. It isour view that this renewal expectancy,
coupled with the 10-year license term, will contribute toward the establishment of a stable
regulatory environment that will serve to attract investment capital that, in turn, will fuel the
development and deployment of services utilizing the LM DS spectrum bands.

261. Our renewal expectancy for LMDS is based on renewal expectancy rules we have
adopted for cellular service3* Under the rules we adopt today, an LM DS license renewal
applicant involved in a comparative renewal proceeding is entitled to a renewal expectancy if the
record of the renewal applicant for the relevant license period provides sufficient evidence that the
applicant has furnished substantial service during its license term, and that the applicant has
substantially complied with the Communications Act, and with applicable Commission rules and
policies. We define ““substantial service," for purposes of our proposed renewal expectancy rule,
as service that is sound, favorable, and substantially above alevel of mediocre service that just
might minimally warrant renewal.

262. We adso require that, in order to qualify for arenewal expectancy, an LMDS license
renewal applicant must submit a showing that explains the basis upon which the applicant should
receive the expectancy. We require that this showing shall, at a minimum, include the following:

m A description of the current service provided by the applicant, in terms of geographic
coverage and population served.

® An explanation of the applicant's record of expansion, including a timetable of the
construction of new facilities to meet changes in demand for services provided by the

applicant.

m A description of investments made by the applicant in its system.

m A copy of any Order adopted by the Commission finding that the renewal applicant has
violated the Communications Act or any Commission rule or policy, and alist of any
pending proceedings in which allegations have been made that the applicant has violated the
Communications Act or any Commission rule or policy.

[. Construction Requirements

(1) Background; Comments

263. Inthe Third NPRM, we noted that the record indicates that the only potential delays
in the deployment of LM DS would be manufacturing sufficient equipment. In order to foster the

391 See Section 22.940 of the Commission's Rules, 47 CFR § 22.940.
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maximum diversity in services and technology, we tentatively concluded that build-out
requirements should not be strict. On the other hand, we expressed concern that rural areas
would not receive service without a build-out requirement. Accordingly, we proposed that
LMDS licensees be required to have made service available to a minimum of one-third of the
population of their geographic areas within five years from the date of license grant, and to two-
thirds of the population of their geographic areas within ten years from the date of license grant®*

264. The parties are divided on thisissue. Bell Atlantic and CellularVision support the
Commission's proposal ** ComTech also agrees with the build-out requirements proposed in the
Third NPRM, with avariation. ComTech encourages the Commission to require a faster build-
out requirement for companies that acquire a license covering or immediately adjacent to their
existing service areas, because it believes that these requirements will ensure against

anticompetitive behavior 3

265. HP, Tl, and M3ITC, potential LM DS manufacturers, oppose any build-out
requirement if auctions are used as a licensing mechanism3®* HP argues against a build-out
requirement based on concerns that all licensees might not be able or willing to satisfy them. It
argues that: (1) not al geographical areas within aBTA will be suitable for LM DS due to
propagation characteristics; (2) some potential license holders might already have an existing
broadband infrastructure in some portions of their license area, which they would possibly not
choose to overlay with redundant wireless architecture; and (3) even in areas where LMDS is the
technology of choice, some households will be *“shadowed.®® TI, too, opposes adoption of a
build-out schedule, arguing that LM DS equipment may not be immediately available in sufficient
quantities to permit licensees to comply with such a requirement®’ Instead, M3ITC recommends
atime limit in which an operator is permitted to claim its service area,e.g., eight years.

2 Third NPRM, 11 FCC Red at 95-96 (paras. 113-117).
3% Bell Atlantic Commentsto Third NPRM at 8-9; CellularVision Commentsto Third NPRM at 22-23.
3% ComTech Commentsto Third NPRM at 8.

3% HP Commentsto Third NPRM at 6-7; TI Commentsto Third NPRM at 19-20; M3ITC Commentsto Third
NPRM at 3.

3% HP Commentsto Third NPRM at 6-7. **Shadowed" households are those which are situated within an area
generally receiving adequate signal strength from a hub transmitter, but to which the transmitter signal is blocked due to
terrain or other obstacles. In the absence of a specialy designed solution (e.g., repeaters) these househol ds would not be
ableto receive LMDS services.

397 T1 Comments to Third NPRM at 19.
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Thereafter, M3ITC suggests, the Commission should open unserved areas for licensing in the

same manner as has been done with respect to cellular unserved areas®*®

(2) Decision

266. We have concluded that we will adopt very flexible build-out requirements for
LMDS. Specifically, we will require licensees to provide ""substantial service" to their service
areawithin 10 years. Although LMDS licensees will have incentives to construct facilitiesto
meet the service demands in their licensed service area, we believe that minimum construction
requirements can promote efficient use of the spectrum, encourage the provision of service to
rural, remote, and insular areas, and prevent the warehousing of spectrum.

267. The build-out requirement that we adopt today is based upon the requirement we
recently adopted for Wireless Communications Services, which is the most liberal construction
requirement the Commission has adopted>* We believe that this liberal build-out requirement is
appropriate in the case of LM DS for a number of reasons. First, we are providing LMDS
licensees with the flexibility to offer arange of services using the LMDS spectrum. Given the
broad range of new and innovative services that the comments lead us to believe might be
provided over LM DS spectrum, imposing strict construction requirements that would apply over
the license term would be neither practical nor desirable as a means of meeting the objectives
established in Section 309(j) of the Act regarding warehousing and rapid deployment. Without
knowing the specific type of service or servicesto be provided, it would be difficult to devise
specific construction benchmarks.

268. Further, given the undevel oped nature of equipment for use in this band, we are
concerned that strict construction requirements might have the effect of discouraging participation
in the provision of services over the LMDS spectrum. It may be that a potential licensee could
efficiently conduct certain operations on LM DS spectrum, but must await further technological
developments to do so affordably. Adopting strict construction requirements here could
effectively preclude efficient uses of the spectrum.

269. At the 10-year period, we will require all LM DS licensees to submit an acceptable
showing to the Commission demonstrating that they are providing substantial service. Licensees
failling to demonstrate that they are providing substantia service will be subject to forfeiture of
their licenses. We note that in the past we have defined substantial service as “service which is
sound, favorable, and substantialy above alevel of mediocre service which just might minimally

3% M3ITC Commentsto Third NPRM at 3-4.

3% See Amendment of the Commission's Rules to Establish Part 27, the Wireless Communications Service
("WCS"), GN Docket No. 96-228, Report and Order, FCC 97-50, released Feb. 19, 1997 (WCS Report and Order ).



Federal Communications Commission FCC 97-82

warrant renewal."® For LM DS, however, we believe that further elaboration on this standard in
the form of examples of what might constitute substantial service is useful.

270. Thus, for an LMDS licensee that chooses to offer point-to-multipoint services, a
demonstration of coverage to 20 percent of the population of its licensed service area at the 10-
year mark would constitute substantial service. In the alternative, an LM DS licensee that chooses
to offer fixed, point-to-point services, the construction of four permanent links per one million
peoplein its licensed service area at the 10-year renewa mark would constitute substantial
service. In addition, the Commission may consider such factors as whether the licensee is offering
a specialized or technologically sophisticated service that does not require a high level of coverage
to be of benefit to customers®®* and whether the licensee's operations serve niche markets or
focus on serving populations outside of areas served by other licensees’® These safe-harbor
examples are intended to provide LM DS licensees a degree of certainty as to how to comply with
the substantial service requirement by the end of the initial license term. This requirement can be
met in other ways, and we will review licensees showing on a case-by-case basis.

271. We believe that these build-out provisions fulfill our obligations under Section
309(j)(4)(B). We aso believe that the auction and service rules which we are adopting for
LMDS, together with our overall competition and universal service policies, constitute effective
safeguards and performance requirements for LMDS licensing. Because a license will be assigned
in the first instance through competitive bidding, it will be assigned efficiently to a firm that has
shown by its willingness to pay market value its willingness to put the license to its best use. We
also believe that service to rura areas will be promoted by our proposal to allow partitioning and
disaggregation of LM DS spectrum

272. Finaly, we note that we reserve the right to review our liberal construction
requirements in the future if we receive complaints related to Section 309(j)(4)(B), or if our own

‘0 See eg., 47 CFR § 22.940(a)(1)(i).

1 \We have taken this approach in the past with respect to other services. See Amendment of Parts 2 and 90 of the
Commission's Rules to Provide for the Use of 200 Channels Outside the Designated Filing Areasin the 896-901 MHz
and the 935-940 MHz Bands Allotted to the Speciaized Mobile Radio Pool -- Implementation of Section 309(j) of the
Communications Act -- Competitive Bidding and Implementation of Sections 3(n) and 322 of the Communications Act,
GN Docket No. 93-252, Second Report and Order and Second Further Notice of Proposed Rule Making, FCC 95-159,
10 FCC Rcd 6884 (1995) (Competitive Bidding Second Report and Order ) at para. 4.

2 See Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200 Channels Outside the
Designated Filing Areas in the 896-901 M Hz and the 935-940 M Hz Bands Allotted to the Specialized Mobile Radio
Pool -- Implementation of Sections 3(n) and 322 of the Communications Act, GN Docket No. 93-252, Third Order on
Reconsideration, 11 FCC Rcd 1170 (para. 2) (1995).

3 |n addition, the broad universal service policies of the Telecommunications Act of 1996 will contribute
substantially to addressing this objective.
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monitoring initiatives or investigations indicate that a reassessment is warranted. We aso reserve
the right to impose additional, more stringent construction requirements on LM DS licenses in the
future in the event of actual anticompetitive or rural service problems and if more stringent
construction requirements can effectively ameliorate those problems.

C. Technical Rules and Requirements
1. Frequency Coordination
a. Background; Comments

273. Inthe Third NPRM, we recognized that, although a licensee under our proposed
framework would be able to conduct operations anywhere within its geographic area, alicensee
may need to coordinate its operation with other entities licensed to provide servicein
geographically adjacent service areas to avoid interference situations. We proposed to require
applicants to coordinate frequencies among themselves at their service area boundaries under our
existing coordination rules*** This process, the NPRM suggested, would be highly efficient, and
would provide LM DS operators sufficient engineering flexibility to avoid interference problems.
Alternatively, we proposed to establish a power flux density (PFD) level at the service area
boundaries. Included in the PFD rule would be a provision allowing parties to exceed the limit if
they could agree on a higher level. TheThird NPRM suggested that this approach would possibly
require less Commission involvement and would hasten the introduction of LMDS services.
Therefore, we asked commenters to recommend a PFD limit they believed to be reasonable!®

274. In general, LM DS proponents favor employing a frequency coordination procedure,
rather than limiting the PFD at the service area boundaries*® For the most part, they
acknowledge that the PFD approach would be much simpler; but, as they explain, LMDS
development is still initsinfancy and therefore, it would be extremely difficult to determine a PFD
standard that would be protective of all LMDS system designs®®” Besides, they note, competitive
forces are more likely to cause system operators to maximize performance standards. These
competitive forces, commenters argue, are likely to be more effective than any action by the
Commission.*®

% Third NPRM, 11 FCC Rcd at 97 (para. 120), citing 47 CFR § 21.100(d), adopted in 47 CFR 101.103(d).
0 d.

4% See, eg., CdlularVison Commentsto Third NPRM at 23-24; Endgate Comments to Third NPRM at 5; HP
Commentsto Third NPRM at 8.

7 See, e.g., CelularVision Commentsto Third NPRM at 23-24; ComTech Comments to Third NPRM at 10.

% See, e.g., CdlularVison Commentsto Third NPRM at 23-24; ComTech Comments to Third NPRM at 9.
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275. To ensure successful frequency coordination and adequate interference control, Tl
proposes that the coordination notification contain values for the following parameters. (1) EIRP,
(2) channelization and frequency plan; (3) modulation type and channel bandwidth; (4) frequency
stability; (5) receiver parameters (noise figure, bandwidth, and thresholds); (6) antenna
characteristics; and (7) system geometry*® In addition, Tl recommends that coordination
between adjacent LM DS systems only encompass hubs located within 20 kilometers of BTA
boundaries and that coordination be limited to BTAs with different licensees. Tl further suggests
that existing coordination procedures contained in Section 21.100(d) of the Commission's Rules
serve as a guide, and that we adopt arule requiring LMDS systems to use power control
techniques to further simplify resolution of interference problems®°

276. NYNEX recommends that the Commission establish an independent technical
advisory committee to establish technical rules. CellularVision opposes any rule requiring LMDS
operators to use active power control and interlock techniquesin their systems. It contends that
these approaches are not necessary, and that they will only complicate LMDS designs and serve

to drive up equipment costs to consumers**

b. Decision

277. Thereisno support in the record for establishing a service area boundary PFD limit
for coordinating adjacent LM DS systems. Commenters believe that LM DS has not matured to
the point necessary to enable the calculation of areasonable limit that would be beneficial in its
application. Moreover, adoption of alimit now could stifle more advanced development of
LMDS technology. Considering these potential drawbacks, we decline to set such a standard.
We rgject NYNEX's proposal that we establish atechnical advisory committee to develop the
technical record established in this proceeding further. AsSNYNEX notes, referring this matter to
another committee would only delay to our process, and in our view would not be likely to yield
any additional benefits.

278. Instead of adopting a service area boundary PFD limit, we have decided to adopt the
frequency coordination procedures outlined in Section 101.103(d), as proposed in theThird
NPRM. This coordination process provides licensees the greatest amount of flexibility in system
design while ensuring that system interference will be kept to a minimum. These benefits for

405 T| Comments to Third NPRM at 20.
40 1d. at 21, 23.

41 CelularVision Reply Commentsto Third NPRM at 34.
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microwave services are well documented**> Our experience with other services employing prior
frequency coordination procedures shows that those services are successfully implemented with
little delay and rarely result in unresolved frequency interference cases. Given the support in the
record and the past success of the process in other services, we believe LMDS will benefit from a
similar program. The regulatory scheme being adopted provides each LMDS licensee complete
control over its own facilities within its designated service area. Therefore, each licensee will
have the flexibility to establish most service performance and interference levels within its system
without affecting the operations of adjacent systems owned by other licensees.

279. We adopt new Section 101.103(g) to provide that, under these procedures, LMDS
providers licensed to operate in the 27.5-28.35 GHz and 31.0-31.3 GHz bands will follow the
requirements of Section 101.103(d) and provide each adjacent LM DS licensee and each
potentially-affected, adjacent-channel FSS licensee, as necessary, values for the appropriate
parameters listed in that subsection. In addition, LM DS providers authorized to operate in the
31.000-31.075 and 31.225-31.300 GHz bands will also be required to coordinate with each non-
LTTS cochannel incumbent licensee operating in these bands, consistent with the requirements of
Section 101.103(d). Coordinating parties must supply information related to their channelization
and frequency plan, receiver parameters (e.g., noise figure, bandwidth, and thresholds) and system
geometry. We agree with TI that, based on various assessments conducted in this proceeding*?
coordination between adjacent LM DS systems need only encompass hubs and subscriber
transceivers located within 20 kilometersof BTA boundaries. Each LMDS licensee must
complete this coordination process prior to initiating service within its service area.

280. Currently, Section 101.103(b) does not require existing 31 GHz licensees to conduct
frequency coordination, but rather identifies operations in the band as unprotected and subject to
harmful interference. However, given our decision to designate the 31 GHz band for LMDS and
to afford non-LTTS incumbent licensees in the 31.000-31.075 and 31.225-31.300 GHz bands
protection status from LM DS equal to that of LM DS without changing their unprotected status
among themselves, we must ensure that the non-LTTS incumbent licensees and the LM DS
licensees operating in these bands are protected against each other. To achieve this goal, we
revise Section 101.103(b) to reflect the protections we have adopted in this Report and Order for
operationsin the 31 GHz band. Also, new Section 101.103(g) requires that the non-LTTS
incumbent licensees in the 31.000-31.075 and 31.225-31.300 GHz bands complete frequency
coordination prior to any system modification if any transmitting station is within 20 km of an
LMDS facility. In other words, these parties will be subject to the requirements of Section
101.103(d). Participating parties should resolve any problems that develop during this process.

“12 \We adopted the frequency coordination proceduresin Section 101.103 based on the overwhelmingly support for
the application of coordination procedures and standards for all fixed microwave services. Part 101 Report and Order
11 FCC Rcd at 13455 (paras. 63-64).

“3 See, eg., TI Commentsto Third NPRM at 9-10.
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Only unresolved frequency conflicts should be reported to the Commission. In such cases we will
resolve the conflicts.

281. At thistime we do not see aneed to require LM DS licensees to employ active
power control and interlock circuitry in their systems. Although these devices may ensure that
systems maintain a more constant power level and result in subscriber antennas being more
accurately aligned, these are system elements that contribute to service performance and should
be left to the discretion of the service providers. We do not wish to impose unnecessary Costs on
system operators or to indirectly impose service quality standards. As an additional matter, we
adopted sharing rulesin Section 101.147(x) in theFirst Report and Order between LMDS hub-
to-subscriber transmissions and NGSO/M SS feeder links in the 29.100-29.250 GHz band, which
impose certain coordination and protection requirements on LMDS licensees operating in that
band.** We take the opportunity at thistime to delete the rule from Section 101.147 and place it
into Section 101.103 at subpart (h) without change so that all the coordination obligations of
LMDS licensees are under Section 101.103.

2. Polarization
a. Background; Comments

282. To ease the frequency coordination process further, we proposed in theThird
NPRM to restrict the type of polarization employable by LMDS systems to orthogonally-
polarized signals. Based on available antenna technology, we concluded that adjacent LMDS
systems could realize cross-polarization isolation levels of at least 20 dB** and that allowing
other types of polarization would potentially impose some geographical separation between

systems, and thereby reduce service to the public®

283. Commenters differ on thisissue. Supporters of our proposal maintain that using
orthogonally-polarized signals would advance the frequency coordination process, and would
facilitate co-frequency sharing**’ ComTech also argues that such signals will help avoid
interference to satellite systems*® Parties in opposition argue that because the Commission

proposed to require frequency coordination between LMDS licensees, arestriction on the use of

“4 Firgt Report and Order , at paras. 69-71.

“5 See “Frequency Reusein the Cellular LMDS," Suite 12 Group, filed Jan. 6, 1994, cited in Third NPRM, 11 FCC
Red at 97 (para. 121, n.111).

“® Third NPRM, 11 FCC Rcd at 97 (para. 121).

“7 See, e.g., BellSouth Commentsto Third NPRM at 13; CellularVision Comments to Third NPRM at 25-26;
ComTech Commentsto Third NPRM at 10; TI Commentsto Third NPRM at 22.

48 ComTech Commentsto Third NPRM at 10.
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various signal polarizations is unnecessary*** Those commenters note further that, although the
limit may be appropriate now, future system developments may require different polarization
schemes. NASA adds that because of orientation relationships of LM DS and FSS antennas, there
is not likely to be any significant signal polarization isolation between these systems!®

b. Decision

284. Based on our review of the record and our further analysis of thisissue, we conclude
that greater system efficiency would be achieved if we adopt a uniform polarization scheme at
least for service area boundaries. Allowing the use of any type of polarization scheme could
produce undue hardship on some LMDS licensees, because they might be required to make
system alterations to adapt to an adjacent licensee using a non-orthogonal scheme. Because the
polarization pattern employed in one service area could have a ripple effect throughout a region,
the benefit of providing system owners complete autonomy in this area is outweighed by the
potential cost in system modifications and delay in service implementation. We wish to point out
that the restriction will apply only to the polarization scheme used at the service area boundary.
Twenty kilometers beyond that boundary, licensees may employ any polarization format they
conclude best meets their service and system requirements.

3. Equivalent I sotropically Radiated Power
a. Background; Comments

285. With the intent of creating a homogeneous LM DS environment, we proposed to
restrict the maximum equivalent isotropically radiated power (T EIRP") at which LMDS systems
operate in the 27.5-28.35 GHz band to a-52 dBW/Hz. Asto the band 29.1-29.25 GHz, we
proposed that LMDS systems not operate at power levels more than those set forth in the sharing
agreement between Motorola and various LM DS proponents. As an additional mitigating
interference factor, the Third NPRM proposed to adopt a 0.001 percent frequency tolerance for
al LMDS equipment.*

286. Comments regarding the proposed EIRP limit range from concurrence to disapproval.
For example, Tl says that the recommended power level is sufficient if the measuring standard is 1
megahertz as opposed to 1 hertz. Tl proposes this modification because it wants to employ a
pilot reference carrier in its system design. The power of that signal exceeds the -52 dBW/Hz

“° See, e.g., Endgate Commentsto Third NPRM at 6; HP Commentsto Third NPRM at 8.
40 NASA Commentsto Third NPRM at 19-20.

2L Third NPRM, 11 FCC Rcd at 97-98 (para. 122).
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proposed limit when measured on a per-hertz basis®? Bell South supports the limits for LMDS
hubs, but requests that no limit be placed on subscriber transceiver equipment (or return links).
Bell South argues that these units should be able to employ the maximum power permissible in the
band, i.e., -18 dBW/Hz, so that future equipment, designed for improved service quality, can be
accommodated.”® While sharing views similar to Bell South's, HP suggests that subscriber
transceiver equipment EIRP be limited to -30 dBW/Hz**

287. On the other hand, Endgate opposes any limit less than -18 dBW/Hz for operation in
the 27.5-28.35 GHz band. According to Endgate, field tests have shown that the proposed -52
dBW/Hz limit will support line-of-sight coverage in normal foliated environments, but will not
provide sufficient coverage to justify an LM DS system economically. Endgate contends that the
LMDS system power level determines the quality of service provided®® Although the suggested
power level benefits LMDS systems, NASA claims that this level makes LM DS systems more
susceptible to interference from FSS operations**® As acompromise, CellularVision offers a
maximum limit of -35 dBW/Hz based on a bandwidth of 1 megahertz. It believesthislevel is

427

sufficient to meet the needs of LM DS subscribers and is conducive to frequency coordination:

288. Although they support the Commission's efforts to maximize use of the 28 GHz band,
CedllularVision and ComTech do not support adoption of afrequency tolerance standard for
LMDS subscriber transceiver equipment. They contend that although the proposed standard is
within the state-of-the-art, it cannot be achieved at the necessary low cost for LM DS subscriber
transceiver equipment.*® Additionally, according to CellularVision and ComTech, LMDS
subscriber transceiver equipment will operate at power levels much lower than hub stations, and,
traditionally, the Commission has permitted lower-powered stations to operate at a lower
frequency tolerance**® Therefore, they propose that subscriber transceiver equipment operating

422 T| Comments to Third NPRM at 10.

4

N

* BellSouth Comments to Third NPRM at 13.

424 HP Commentsto Third NPRM at 2.

2% Endgate Commentsto Third NPRM at 6-9.

46 NASA Commentsto Third NPRM at 20.

427 CdlularVision Reply Commentsto Third NPRM at 33-34.
8 |d. at 36.

42 CellularVision Commentsto Third NPRM at 28-29; ComTech Commentsto Third NPRM at 11.
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below 500 mW be exempt from any frequency stability requirement, or, in the alternative, that the
current Part 21 standard of 0.03 percent for such facilities be adopted:**°

b. Decision

289. The proposed EIRP limit was based on typical power levelsLMDS system
proponents provided for the general system characteristics contained in the “"Report of the
LMDS/FSS 28 GHz Band Negotiated Rulemaking Committee."! In addition, we believed that
establishing such a maximum power level would create a more homogeneous LM DS operating
environment because future system power levels would be closely aligned with the systems of
record. Additionaly, we saw this as aiding the ability to coordinate adjacent system operations.
Proponents of a higher power limitation, however, want more flexibility to design future systems
that can take advantage of more modern modulation techniques and greater discretion to use the
EIRP system parameter to mitigate interference problems.

290. To meet our objectives and provide system designers with the necessary flexibility to
further advance LM DS systems, we are adopting a maximum EIRP for LM DS hubs operating in
the 27.5-28.35 GHz and 31 GHz bands of 30 dBW/MHz*? This higher EIRP, besides facilitating
the above objectives, will also improve the reliability of longer paths and further improve service
guality. In some cases, this may result in a requirement for fewer hub sites and a reduction in the
cost of providing LMDS services. Moreover, this power increase should accommodate Tl's
proposed system single frequency operation as well. Because the transmission paths from the
subscriber terminal equipment to a hub may be viewed as a point-to-point configuration, we will
accord LM DS operators the discretion to use as much as 42 dBW/MHz (which is equivalent to
the -18 dBW/hz noted in the Third NPRM) for such transmissions. We revise the table of
transmitter power limitations in Section 101.113 to reflect the limits we adopt for LM DS and to
permit incumbents in 31 GHz to continue at their currently authorized level**  Operations to
take place in the 29.100-29.250 GHz band are governed by rules we adopted in theFirst Report
and Order in Sections 101.113(c), as well as 101.133(d) and 101.147(t), which are new
provisions designed to facilitate the sharing of this spectrum by LMDS, FSS/Geostationary Orbit
(GSO) gateways, and M SS feeder link licensees®*

*0 CellularVision Comments to Third NPRM at 29; ComTech Comments to Third NPRM at 11.

31 See Report of the LMDS/FSS GHz Band Negotiated Rulemaking Committee, Appendix 7, at 6-7.

%2 Note that the EIRP specification is now in terms of dBW/MHz and this new level represents an increase of 20
dBW above our proposal. Since we last addressed this issue, the scope of this proceeding has expanded to consider
designating spectrum at the 31 GHz band for LMDS, and we in fact are taking action in this Second Report and Order to
make available 300 megahertz of spectrum in the 31 GHz band for LMDS.

4% 47 C.F.R.§101.113.

% Firgt Report and Order , at Appendix B, adopting 47 CFR 88§ 101.113(c), 101.133(d), 101.147(x).
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291. Although CdllularVision and ComTech oppose adopting a frequency stability
standard, they do not provide any data supporting their allegation that the costs they would incur
to comply with our proposal would be too high. Other commenters believe as we do, that the
proposed standard is reasonable, is within the state-of-the-art, and is economically feasible.
Limiting the range within which the frequency can drift, in our view, will aid in coordinating
frequency usage at service area boundaries. This means services can be introduced more rapidly
and service quality can be significantly improved. Therefore, we adopt our 0.001 percent
proposal for all LM DS transmitting equipment and amend the table of frequency tolerance
percentages in Section 101.107 accordingly, while permitting incumbent licensees in the 31 GHz
band to continue at their existing level #°

4. RF Emissions

292. Although we have set power limitations for LM DS hubs and subscriber transceivers,
these limits do not reflect consideration of potential radio frequency (RF) radiation hazard to
equipment installers, passersby or subscribers. Generally, the hub antenna will transmit its main
beam at some angle below the horizon, to communicate with subscriber transceivers. Itsradiation
pattern and EIRP levels will be similar to those of an MDS transmit station, a service the
Commission has considered as part of its requirements for evaluating RF radiation exposure of the
public or workersin the RF Guidelines Report and Order.** Similarly, we expect that the LMDS
hub transmitting antennas would be mounted in a fashion that should preclude public access. For
the purpose of complying with our RF radiation exposure guidelines and because of the technical
similarities between LMDS and MDS, we are requiring LM DS licensees to follow the RF
radiation guidelines and procedures that apply to MDS systems.

293. We note that if an MDS transmitting antennais not rooftop mounted and its height
above ground is less than 10 meters and the station's total power is greater than 1,640 Watts
EIRP, aroutine environmental evaluation will have to be performed®" If the facility is mounted
on arooftop and the power is greater than 1,640 W EIRP, aroutine evaluation will have to be
performed. We will apply the same criteriato LMDS. We note, however, that facilities,
operations, and transmitters otherwise categorically excluded from the requirement to undertake
such studies or to prepare aformal environmental assessment, are still expected to comply with
our guidelines and may be subject to further environmental evaluation in special cases*®

5 47 C.F.R. §101.107.

4% Guidelines for Evaluating the Environmental Effects of Radiofrequency Radiation, ET Docket No. 93-62, Report
and Order, 11 FCC Rcd 15123 (1996) (RF Guidelines Report and Order ).

87 See 47 CFR § 1.1307(b)(1). If, asaresult of the routine environmental evaluation, the facility isfound to exceed
the Commission's exposure limits, an Environmental Assessment must be prepared.

“® See 47 CFR §§ 1.1307(c), 1.1307(d).
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294. Subscriber transceiver antennas present a unique situation. There is no existing
service designed to operate in asimilar fashion with similar technical parameters. Nonetheless,
we emphasize that all FCC-regulated transmitters, including the subscriber terminals used in
LMDS systems, are required to meet the applicable Commission guidelines regarding RF
exposure limits.*® The subscriber antennas to be used are very small and can be mounted in a
variety of places at a subscriber location. Generally, we expect these antennas to be mounted so
that neither subscribers nor passersby venture into their transmit beams, because a person will
block the signal and interrupt the transmissions between the hub and subscriber transceivers.
Moreover, it is anticipated that LM DS subscriber equipment will be installed by professional
personnel, thereby minimizing the possibility that subscribers or passersby will intercept the
transceiver signal.

295. We believe it isincumbent upon LMDS licensees to exercise reasonable care to
protect users and the public from the operation of LM DS transceivers. Since the Commission has
not specifically addressed RF emissions guidelines for this kind of equipment, we believe that
requiring licensees to provide user and installation information, and to label subscriber antennas
properly, provides adequate notice regarding the potential safety hazards of LM DS subscriber
transceivers. We will therefore require LM DS licensees to attach labels to every antenna, in a
conspicuous fashion. Such labels should include reference to the Commission guidelines that
apply. In addition, we expect LM DS licensees to include a full explanation of the labels that
appear on their antennas, as well as reference to the applicable Commission guidelinesin the
instruction manuals and other information accompanying their subscriber transceivers. For
example, this information should include advice as to minimum separation distances required
between users and radiating antennas to meet the Commission's exposure guidelines. While we
will require LM DS licensees to attach labels and provide users with notice of radiation hazards,
we will not mandate the specific language to be used. However, we will require use of the ANSI-
specified warning symbol for RF exposure**

296. Although we have declined to require interlock features** we recognize that such
features could enhance the safety of LM DS subscriber transceivers. For example, such afeature
could reduce or terminate transmitting power if someone were to block the antenna's close-in
main beam. Thus, we strongly encourage the use of safety interlock features on the subscriber
units to the extent that such features can be made available at a reasonable cost. We expect
LMDS licensees to act in good faith, and to work with all interested parties, to achieve the
protection intended. If, in the future, we find that the requirements and procedures we adopt

¥ RF Guidelines Report and Order , 11 FCC Rcd at 15124, 15152 (paras. 1, 75). See also Section 1.1307(b)(1) of
the Commission's Rules, 47 CFR § 1.1307(b)(1).

40 > American National Standard Radio Frequency Radiation Hazard Warning Symbol," ANSI C95.2-1982,
Copyright 1982 by the Ingtitute of Electrical and Electronics Engineers, Inc.

“! See para. 281, supra.
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today do not provide adequate protection from RF emissions to subscribers and the general
public, we may revisit the issue of ensuring adequate safeguards.

5. Spectral Efficiency
a. Background; Comments

297. Inthe Third NPRM we sought comment on whether a spectral efficiency standard is
necessary and suggested that, if a standard is necessary, the minimum equipment performance be
1 bps/Hz for digital modulated systems. We also asked if there is a better gauge of spectral
efficiency that would minimize enforcement concerns for the Commission?#

298. BellSouth and T1 concur with our proposal to establish a spectral efficiency of 1
bps/Hz for digital modulated LM DS equipment. They do not believe this standard would be an
administrative burden, and they argue that it would be an adequate gauge of equipment
efficiency.**® NASA argues that the proposal is outdated because more advanced modulation
techniques have made efficiency levels of 7 bps/Hz achievable. Nevertheless, taking a more
practical view, it suggests that the standard be set at 4 bps/Hz, since this efficiency is consistent
with 32-level or higher QAM schemes and should pose no problem to equipment
manufacturers.**

299. Several commenters, such as CellularVision, ComTech, and GEC, argue that a
spectral efficiency standard is unnecessary because of our intent to auction LM DS spectrum.
They contend that when licensees acquire spectrum via auctions, they have an economic incentive
to make the optimal tradeoff between equipment cost and spectral efficiency. In addition, these
commenters contend, multiple access schemes and frequency reuse efficiency of LM DS are much
more significant factorsin considering overall spectral efficiency than modulation efficiency?*
Additionally, ComTech argues that use of efficiency standards adopted in the Private Land Mobile
Radio Services ("PLMRS") refarming proceeding is inappropriate because those standards are
not developed for LMDS system architecture. ComTech states that, unlike PLMRS, which
generally employs frequencies only once in a metropolitan area, LM DS supports many separate
reuses of spectrum within agiven area. With modulation efficiency equalling PLMRS, ComTech
concludes that LM DS would have a " "spectral efficiency” measured over a given areathat is 50 or

“2 Third NPRM, 11 FCC Rcd at 98-99 (para. 124).
43 BellSouth Comments to Third NPRM at 13; TI Commentsto Third NPRM at 24.
44 NASA Commentsto Third NPRM at 22.

45 CellularVision Commentsto Third NPRM at 30-31; ComTech Commentsto Third NPRM at 11; GEC Comments
to Third NPRM at 6.



Federal Communications Commission FCC 97-82

more times that of PLMRS. Thus, ComTech argues, no standard is needed, and if any is
promulgated, it should be one that characterizes the true efficiency employed by LMDS*®

300. GEC maintains that power amplifier devices are not available that can deliver the
linearity required for NASA's suggested modulation and spectral efficiency of 4 bps/Hz.
Therefore, GEC suggests that the Commission not require a spectral efficiency level beyond that
of analog delivery.*’ CellularVision reiterates its earlier position that if the spectrum is to be
auctioned, there is no need for a spectral efficiency standard. Nevertheless, if there must be one,
it recommends 1.0 bps/Hz as a minimum:*#

b. Decision

301. We decline to adopt the 1.0 bps/Hz transmitter spectral efficiency standard. In the
Third NPRM we recognized that modulation techniques have advanced over this period and will
continue to do so. Furthermore, we agree with commenters that auctions are an effective means
of guaranteeing that optimum efficiency will be achieved in the use of spectrum by LMDS
licensees. Carriers who have invested in their acquisition of LM DS licenses have an incentive to
utilize the spectrum in the manner that best ensures a return on their investment, and a component
of this utilization islikely to involve the licensees pursuit of spectral efficiencies. We note,
however, that this assessment by licensees will involve balancing between equipment costs and
attainable levels of spectral efficiency. We believe that it is sound public policy to provide
equipment manufacturers and licensees sufficient flexibility to design and install equipment that
best meets the service needs of the customers.

D. Competitive Bidding Rules and Procedures
1. Use of Competitive Bidding
a. Background; Comments
302. Section 309(j) of the Communications Act gives the Commission auction authority
over services where mutually exclusive applications for initial licenses or construction permits are

accepted for filing.**° Additionally, Section 309(j) requires that the principal use of the spectrum
to be auctioned will involve or is reasonably likely to involve the provision of subscription-based

“& ComTech Commentsto Third NPRM at 12.
“7 GEC Reply Commentsto Third NPRM at 2-3.
“8 CdlularVision Reply Commentsto Third NPRM at 34.

“9 47 U.S.C. § 309(j).
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communications services™® In the Third NPRM we stated our belief that LM DS spectrum meets
these requirements and tentatively concluded that use of competitive bidding to award LMDS
licenses will promote the objectives described in Section 309(j)(3) of the Communications Act®*

303. Most commenters support auctioning LM DS spectrum?*? M3ITC, however,
disagrees with the Commission’s proposal to auction LMDS licenses, and proposes the use of
lotteries.*>* In opposing the use of auctions for LM DS spectrum, M3ITC expresses concern that
small businesses may lack the financia ability to participate in the auction, particularly in the
major markets. It suggests the imposition of aroyalty or other fee on lottery winners to generate
revenuein lieu of auctions®™* PTV advocates a set-aside of 150 megahertz of LM DS spectrum
for educational uses. It states that if a 150 megahertz band is reserved for noncommercial use,
auctions should not be used to award licensesin thisband?*> As an alternative to a set-aside,
PTV proposes that the Commission require LM DS licensees to provide accessto alimited
number of channels or a percentage of capacity to non-commercia entities at no charge or at
preferential rates**®

b. Decision

304. We conclude that auctioning LM DS licenses would further the Communications
Act's objectives. First, based on our previous experience in conducting auctions for other
services, we believe that use of competitive bidding to award LM DS licenses, as compared with
other licensing methods, would speed the development and deployment of this new technology,
products and services to the public with minimal administrative or judicia delay, and would
encourage efficient use of the spectrum as required by Sections 309(j)(3)(A) and 309(j)(3)(D)*’

0 |d.
! Third NPRM, 11 FCC Rcd at 125 (para. 129); 47 U.S.C. § 309())(3).

2 See, e.g., CdlularVison Commentsto Third NPRM at 32; TI Comments to Third NPRM at 24; Joint Parties
Commentsto Third NPRM at 2; LMC Commentsto Third NPRM at 4.

48 M3ITC Commentsto Third NPRM at 6.
4 d.

5 PTV Commentsto Third NPRM at 4. Inthe First NPRM we solicited comment on the advisability of setting aside
aportion of the available 28 GHz band for educational use. See First NPRM, 8 FCC Rcd at 560 (para. 19, n.6).

4% See PTV Commentsto Third NPRM at 11, 12. Seealso PTV Comments to Fourth NPRM at 3; PTV Reply
Commentsto Fourth NPRM at 2. Several other commenters favor the use of LM DS spectrum for educational and other
non-commercia uses. See NTIA Ex Parte Comments to Fourth NPRM at 1; RioVision Commentsto First NPRM at 2,
3; Suite 12 Group Commentsto First NPRM at 10-16.

7 47 U.S.C. § 309())(3)(A),(D).
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Second, auctions meet the objectives of Section 309(j)(3)(B) because we are adopting
competitive bidding rules that foster economic opportunity and the distribution of licenses among

awide variety of applicants, including small businesses’*®

305. We dso have determined that use of auctions to assign LMDS licenses will advance
the goals of Section 309(j)(3)(C) by enabling the public to recover a portion of the value of the
public spectrum.*° If we use alicensing methodology that ensures that licenses are assigned to
those who value them most highly, it follows that such licensees can be expected to make the
most efficient and intensive use of the spectrum. Because LMDS s eligible for competitive
bidding under the statutory requirements set forth in Section 309(j)(2)(A), we are precluded from
using lotteries to award LM DS licenses®® Accordingly, we reject M3ITC's suggestion that we
use lotteriesto award LM DS licenses. Moreover, as discussedinfra, we believe that M3ITC's
concerns regarding small business participation are addressed by the special provisions we adopt
today for small businesses participating in LMDS auctions***

306. Finally, with respect to PTV's argument for a set-aside of LM DS spectrum for
educational purposes, we decline at this time to adopt this specific proposal. While we are not
adopting public interest programming obligations at this time, we reserve the right to do so on
LMDS providers who provide video services. Licensees are specifically on notice that the
Commission may adopt public interest requirements at a later date. If public interest obligations
are found to be warranted, one option would be to adopt rules similar to those Congress enacted
for DBS providers, including a 4 percent to 7 percent set-aside of capacity for non-commercial
educational and informational programming*®* Another option would be to hold LMDS licensees

to a “promise versus performance” type standard.
2. Competitive Bidding I ssues
a. Competitive Bidding Design for LM DS Licenses
(1) Background; Comments

307. Inthe Third NPRM, we tentatively concluded that we would use simultaneous
multiple round auctions to award LMDS licenses, and that we would not use combinatorial

% 47 U.S.C. § 309()(3)(B).
% 47 U.S.C. § 309()(3)(C).
%0 47 U.S.C. § 309(i)(1)(B).
61 See paras. 340-363, infra.

462 See Section 335 of the Communications Act, 47 U.S.C. § 335.
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bidding in LMDS licensing. We also proposed to award all LM DS licenses together in one
simultaneous multiple round auction because of the expected value and significant
interdependence of the licenses sought *%®

308. Initscomments, Tl supports the use of simultaneous multiple round bidding because
of the degree of interdependence among LM DS licenses®®* WCA and CellularVision also support
the use of simultaneous multiple round bidding**> ComTech believes that the Commission should
not employ combinatorial bidding on the basis that it would be difficult for small operators to
determine the likelihood of winning any particular market*® No comments were filed regarding
our proposal to group al LMDS licenses together in one auction.

(2) Decision

309. Based on the record in this proceeding and our successful experience conducting
simultaneous multiple round auctions for other services, we believe a simultaneous multiple round
auction is the most appropriate competitive bidding design for LMDS. First, for certain bidders,
the value of these licenses will be significantly interdependent because of the desirability of
aggregation across geographic regions. Simultaneous multiple round bidding will generate more
information about license values during the course of the auction, and provide bidders with more
flexibility to pursue back-up strategies, than auctioning licenses separately. Simultaneous multiple
round bidding therefore is most likely to award licenses to the bidders who value them the most
highly and to provide bidders with the greatest likelihood of obtaining the license combinations
that best satisfy their service needs. We currently do not have the operational capability to use
combinatorial bidding but will consider doing so in future auctions.

310. We will conduct simultaneous auctions of two licensesin each of 492 BTAs for
LMDS, for atotal of 984 licenses. Each BTA will have one license consisting of 1,150
megahertz: 1,000 megahertz in the 28 GHz band (27.5-28.35 GHz and 29.1-29.25 GHz) and 150
megahertz in the 31 GHz band (31.075 GHz-31.225 GHz); and a second license consisting of 150
megahertz in the 31 GHz band (31.0-31.075 GHz and 31.225-31.399 GHz) will be auctioned
concurrently. As mentioned above, we will not include the New York BTA at thistimein the
licensing process because of the outstanding issues connected with the CellularVision pioneer
preference request.

b. LM DS Bidding Procedures

%2 Third NPRM , 11 FCC Rcd at 104-05 (para. 141).
464 T| Commentsto Third NPRM at 24.
465 WCA Commentsto Third NPRM at 6; CellularVision Comments to Third NPRM at 32.

46 ComTech Commentsto Third NPRM at 12.
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311. Inthe Third NPRM we proposed to use simultaneous multiple round competitive
bidding procedures similar to those used for broadband PCS*’ Accordingly, we will use the
competitive bidding procedures of Part 1, Subpart Q, for LM DS with modifications as indicated
below.

(1) Bid Incrementsand Tie Bids

312. Inthe Third NPRM, we stated that in s multaneous multiple round auctionsit is
important to specify minimum bid increments to speed the progress of the auction and help ensure
that the auction closes within a reasonable period of time*® In the Competitive Bidding Second
Report and Order, we reserved the right to specify minimum bid increments in dollar terms as
well asin percentage terms*® This approach ensures a timely completion of the auction even if
bidding begins a avery low dollar amount. TheThird NPRM, therefore, proposed a minimum
bid increment equal to some percentage of the high bid from the previous round or a dollar
amount per ““MHz-pop" or ““bidding unit," whichever is greater!® The number of “*“MHz-pops"
is calculated by multiplying the population of the service area by the amount of spectrum
authorized by the license. We proposed to announce by Public Notice prior to auction the
specific bid increment that generally will be used, and to retain the discretion to set and vary the
minimum bid increments for individual licenses or groups of licenses over the course of an
auction. Finaly, where atie bid occurs, we proposed to determine the high bidder by the order in

which we received the bids*™*

313. No commenters disagreed with our general proposal to establish minimum bid
increments and our proposal for determining the winner between two tie bids. However,
ComTech requests that the Commission ensure that bid deposits, bid increments, and other
monetary amounts that have been calculated based on MHz-pops in previous auctions should
reflect the fact that only one license covering 1 gigahertz isissued per service area. ComTech

7 Third NPRM, 11 FCC Rcd at 107 (para. 148). See also Implementation of Section 309(j) of the Communications
Act -- Competitive Bidding, PP Docket No. 93-253, Fifth Report and Order, 9 FCC Rcd 5532 (1994) (Competitive
Bidding Fifth Report and Order ), recon. granted in part , Implementation of Section 309(j) of the Communications Act
-- Competitive Bidding, PP Docket No. 93-253, Fifth Memorandum Opinion and Order, 10 FCC Rcd 403 (1995)
(Competitive Bidding Fifth Memorandum Opinion and Order ); Implementation of Section 309(j) of the
Communications Act -- Competitive Bidding, Sixth Report and Order, PP Docket No. 93-253, 11 FCC Rcd 136 (1995)
(Competitive Bidding Sixth Report and Order ); Broadband PCS Report and Order .

8 Third NPRM, 11 FCC Rcd at 107 (para. 149).
6% Competitive Bidding Second Report and Order , 9 FCC Red at 2369 (para. 126).
47 Third NPRM, 11 FCC Rcd at 107 (para. 149).

471 Id
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also requests that we use the number of households in such calculationsin lieu of the population
of the service area*"?

314. We will follow the practice that we have used for other auctions and announce by
Public Notice prior to the LMDS auction the general guidelines for bid increments!® We retain
the discretion to set and, by announcement before or during the auction, vary the minimum bid
increments for individual licenses or groups of licenses. Where atie bid occurs, we will determine
the high bidder by the order in which the Commission received the bids** We address
ComTech's proposal in our discussion below of upfront payments*” To allow for the flexibility
to deal with this proposal, we retain the discretion to vary both absolute and percentage bid
increments for specific licenses.

(2) Stopping Rules

315. When simultaneous multiple round auctions are used, a stopping rule must be
established for determining when the auction isover. IntheThird NPRM, we proposed a
simultaneous stopping rule in which bidding generally remains open on al licenses until thereis no
new acceptable bid on any license*”® No specific comments were filed in response to this
proposal.

316. We will adopt a smultaneous stopping rule for LMDS. The auction will close after
one round passes in which no new valid bids, proactive activity rule waivers (as defined at
paragraphs 319 through 326, infra), or bid withdrawals are submitted. We will retain the
discretion, however, to keep the auction open even if no new valid bids, proactive waivers, or bid
withdrawals are submitted. In the event that this discretion is exercised, the effect will be the
same asif a bidder had submitted a proactive waiver*”” Thiswill help ensure that the auction is
completed within a reasonable period of time, because it will enable the Commission to utilize
larger bid increments, which speed the pace of the auction, without risking premature closing of
the auction. Since we aso impose an activity rule (as discussedinfra), we believe that

simultaneous closing for al licenses will afford bidders flexibility to pursue back-up strategies

472 ComTech Commentsto Third NPRM at 13.

47 Auction rules for 900 MHz SMR and MDS use this flexible approach for setting bid increments. See 47 CFR §
90.803(c) and 47 CFR § 21.951(2)(iv), respectively.

47 See Competitive Bidding Second Report and Order , 9 FCC Red at 2369 (para. 126).
4% See paras. 328-330, infra.
4% Third NPRM, 11 FCC Rcd at 108 (para. 153).

47 See para. 325, infra. See also Implementation of Section 309(j) of the Communications Act -- Competitive
Bidding, PP Docket No. 93-253, Memorandum Opinion and Order, 9 FCC Rcd 7684-85 (1994).
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without running the risk that bidders will hold back their bidding until the final rounds. In
addition, we retain the discretion to declare after forty rounds that the auction will end after some
specified number of additional rounds. If this option is used, we will accept bids only on licenses
where the high bid has increased in at |east one of the last three rounds.

(3) Duration of Bidding Rounds

317. We proposed in the Third NPRM to reserve the discretion to vary the duration of
the bidding rounds or the interval at which bids are accepted?™® No specific comments were filed
in response to this proposal. Because in simultaneous multiple round auctions bidders may need a
significant amount of time to evaluate back-up strategies and develop their bidding plans, we
reserve the discretion to vary the duration and frequency of bidding rounds. We will announce any
changes to the duration of rounds and intervals between bidding either by Public Notice prior to
the auction or by announcement during the auction.

(4) Bid Withdrawals

318. Inthe Third NPRM, we proposed to permit a high bidder to withdraw one or more
of its high bids during the bid withdrawal period in each round subject to the bid withdrawal
payments specified below.*”® The only comment on this proposal was WCA''s suggestion that we
restructure our bid withdrawal provisions if we decided to award more than one license per
geographic service area*®® Because we are awarding two licenses of different size (1,150
megahertz and 150 megahertz) per geographic area, we find it unnecessary to address the merits
of WCA's alternative proposal, which was predicated on the assumption that we would award two
LMDS licenses of equal size (450 megahertz each). We will not make use of a bid withdrawal
period within each round as we have in previous auctions, but will permit a high bidder to
withdraw the high bid from a previous round subject to the bid withdrawal payments discussed
below.** If ahigh bid is withdrawn (and not bid upon in the same round), the license will be
offered in the next round at the second highest bid price. We may at our discretion adjust the
offer price in subsequent rounds until avalid bid is received on the license. In addition, to prevent
a bidder from strategically delaying the close of the auction, we retain the discretion to limit the
number of times that a bidder may re-bid on alicense from which it has withdrawn a high bid.

(5) Activity Rules

4% Third NPRM, 11 FCC Rcd at 109 (para. 155).
4 |d. at 109 (para. 156). See paras. 333-336, infra.
80 WCA Commentsto Third NPRM at 6-7.

8 See paras. 333-336, infra.
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319. In the Competitive Bidding Second Report and Order, we adopted the Milgrom-
Wilson activity rule as our preferred activity rule where a simultaneous stopping rule is used:#?
The Milgrom-Wilson approach encourages bidders to participate in early rounds by limiting their
maximum participation to some multiple of their minimum participation level. IntheThird
NPRM, we tentatively concluded that the Milgrom-Wilson activity rule should be used in
conjunction with the proposed simultaneous stopping rule for LM DS auctions®® We believed
that the Milgrom-Wilson approach would best achieve the Commission's goals of affording
bidders flexibility to pursue back-up strategies, while at the same time ensuring that simultaneous
auctions are concluded within a reasonable period of time’#*

320. Inits comments, ComTech urges the Commission to adopt bidder activity rules that
assume only one license covering 1 gigahertz of spectrum for each service area and which
establish the number of households covered as the activity criterion. That is, bidders would
declare their eigibility solely in terms of households®®

321. For LMDS auctions, we will use the Milgrom-Wilson activity rule with some
variations. Milgrom and Wilson divide the auction into three stages. We will set, by
announcement before the auction, the minimum required activity levels for each stage of the
auction. We retain the discretion to set and, by announcement before or during the auction, vary
the required minimum activity levels (and associated eligibility calculations) for each auction
stage. Retaining thisflexibility will improve our ability to control the pace of the auction and help
ensure that the auction is completed within a reasonable period of time.

322. For the LMDS auctions, we will use the following transition guidelines: The auction
will begin in Stage One and will generally move from Stage One to Stage Two and from Stage
Two to Stage Three when the auction activity level is below ten percent for three consecutive
rounds. Under no circumstances can the auction revert to an earlier stage. However, weretain
the discretion to determine and announce during the course of an auction when, and whether, to
move from one auction stage to the next, based on a variety of measures of bidder activity,
including, but not limited to, the auction activity level as defined above, the percentage of licenses
(measured in terms of bidding units) on which there are new bids, the number of new bids, and the
percentage increase in revenue.

323. To avoid the consequences of clerical errors and to compensate for unusual
circumstances that might delay a bidder's bid preparation or submission in a particular round, we

82 Competitive Bidding Second Report and Order , 9 FCC Rced at 2372-73 (para. 144).
% Third NPRM , 11 FCC Red at 109-12 (paras. 157-165).
4 d.

485 ComTech Commentsto Third NPRM at 13.
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will provide bidders with alimited number of waivers of the above-described activity rule. We
believe that some waiver procedure is needed because we do not wish to reduce a bidder's
eligibility due to an accidental act or circumstances not under the bidder's control ¢

324. We will provide bidders with five activity rule waivers that may be used in any round
during the course of the auction*’ If abidder's activity is below the required activity level, a
waiver will be applied automatically. That is, for example, if abidder fails to submit abidina
round, and its activity from any standing high bids (that is, high bids at the end of the previous
round) falls below its required activity level, awaiver will be automatically applied. A waiver will
preserve current eligibility in the next round®® An activity rule waiver applies to an entire round
of bidding and not to a particular BTA service area. Initia eligibility is determined by the amount
of the upfront payment received and the licenses identified in the applicant's FCC Form 175,
which are discussed below.

325. Bidderswill be afforded an opportunity to override the automatic waiver mechanism
when they place a bid if they intentionally wish to reduce their bidding eligibility and do not want
to use awaiver to retain their eligibility at its current level #° |f a bidder overrides the automatic
waiver mechanism, its eigibility will be permanently reduced, and it will not be permitted to
regain its bidding eligibility from a previous round. An automatic waiver invoked in around in
which there are no new valid bids will not keep the auction open. Bidders will have the option of
entering a proactive activity rule waiver during any round?® If a bidder submits a proactive
waiver in around in which no other bidding activity occurs, the auction will remain open.

326. We retain the discretion to issue additional waivers during the course of an auction
for circumstances beyond a bidder's control. We aso retain the flexibility to adjust by Public
Notice prior to an auction the number of waivers permitted, or to institute a rule that allows one

waiver during a specified number of bidding rounds or during specified stages of the auction?**

c. Procedural and Payment | ssues

8 See Competitive Bidding Second Report and Order , 9 FCC Red at 2373 (para. 145).

87 |d. at 2373 (para. 146).

8 However, an activity rule waiver cannot be used to correct an error in the amount bid.

8 See Competitive Bidding Fourth Memorandum Opinion and Order , 9 FCC Rcd at 6861 (paras. 8-15).

%0 Thus, a " proactive" waiver, as distinguished from the automatic waiver described above, is one requested by the
bidder.

1 See Competitive Bidding Second Report and Order , 9 FCC Red at 2373 (para. 145).
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327. In the Competitive Bidding Second Report and Order, as modified by the
Competitive Bidding Second Memorandum Opinion and Order, we established genera
procedural and payment rules for auctions, but also stated that such rules may be modified on a
service-specific basis**? We will generally follow the procedural and payment rules established in
Subpart Q of Part 1 of the Commission's Rules. Any service-specific modifications based on the
particular characteristics of LMDS will be set forth by Public Notice by the Wireless
Telecommunications Bureau.

(1) Upfront Payments

328. The Third NPRM proposed to require participantsin LM DS auctions to tender to
the Commission a substantial upfront payment*** We stated in the Competitive Bidding Second
Report and Order that as a general rule we will base upfront payments on a formula of $0.02 per
MHz-pop for the largest combination of MHz-pops a bidder anticipates being active on in any
single round of bidding. We have varied our upfront payments for certain services’®* We
generally, however, follow aformula of multiplying the population of the license service area by
the amount of spectrum authorized by the license to determine MHz-pops and then multiplying
that amount by a dollar figure.

329. In support of our proposal, CellularVision states that a substantial upfront payment
““should ensure that the process of licensing LM DS nationwide is not encumbered by frivolous
bidders."** CellularVision and ComTech, however, object to our proposal to base the minimum
bid on adollar anount per MHz-pop. CellularVision argues that the $0.02 per MHz-pop formula
used in the PCS context is not appropriate for LMDS**® Stating that the PCS formula was
designed to represent approximately five percent of the expected value of PCS licenses,
CedllularVision points out that a 1000 megahertz LM DS license would represent about 33 times
more spectrum than the largest PCS license®” Using the PCS formula, the upfront payment for a
BTA with one million pops would be $20 million; for the whole Nation, it would be $5 billion.

Accordingly, CelularVision argues that the Commission should use aformulafar lower than the

2 | mplementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP Docket No. 93-253,
Second Memorandum Opinion and Order, 9 FCC Rcd 7245, 7249-50 (para. 12) (1994) (Competitive Bidding Second
Memorandum Opinion and Order ).

% Third NPRM, 11 FCC Rcd at 113 (para. 167).

% For example, entrepreneurs bidding for C block licenses paid upfront payments of $0.15 per MHz-pop. 47 CFR §
24.711(a)(1).

4% CellularVision Commentsto Third NPRM at 33.
4% 1d. at 33-34.

497 Id
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PCS model of $0.02 per MHz-pop.*® ComTech proposes that the Commission use a bid deposit
of $0.08 per household and adjust the remaining auction rules accordingly?*® ComTech notes
that initial bid deposits of $0.08 per household would still exceed the initial depositsin the PCS

proceedings, while keeping the barriers to entry low >®

330. We recognize that for purposes of LMDS the formula of $0.02 per MHz-pop can
yield very high upfront payments given the amount of spectrum offered in each service area.
Rather than completely abandon our general formula for purposes of LMDS, we believe that the
concerns of CdlularVision and ComTech may be aleviated by lowering the $0.02 per MHz-pop
used to calculate the payment. We therefore delegate authority to the Chief, Wireless
Telecommunications Bureau (T Bureau"), to determine an appropriate calculation for the upfront
payment, which the Bureau will announce by Public Notice>® In calculating the upfront
payment, the Bureau should take into consideration the value of similar spectrum.

(2) Down Payments, L ong-Form Applications, and
Payment in Full

331. The Third NPRM proposed a 20 percent down payment for winning biddersin
LMDS auctions* No comments were filed on this specific proposal.

332. Wewill require al winning biddersin LM DS auctions to supplement their upfront
payments with a down payment sufficient to bring their total deposits up to 20 percent of their
winning bid(s). Winning bidders, except for small businesses and businesses with annual gross
revenues between $40 million and $75 million, will be required to submit this payment by wire
transfer to our lock-box bank within ten (10) business days following release of a public notice
announcing the close of bidding and high bidders®® Winning bidders will also be required to file
along-form application within ten (10) business days of the announcement of the high bidders. If,
pursuant to Section 309(d) of the Communications Act, we dismiss or deny any and al petitions

498 |d

% ComTech Commentsto Third NPRM at 13.

%0 |d, Seealso Competitive Bidding Second Report and Order , 9 FCC Rcd at 2379 (paras. 180-187).

%1 See, e.g., Amendment of Parts 21 and 74 of the Commission's Rules With Regard to Filing Procedures in the
Multipoint Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j)
of the Communications Act - Competitive Bidding, MM Docket No. 94-131, PP Docket No. 93-253, Report and Order,
10 FCC Rcd 9589, 9650 (paras. 135-142) (1995) (Competitive Bidding MDS Report and Order ).

%2 Third NPRM, 11 Red at 113-14 (para. 169).

03 See para. 354, infra, for payment deadlines for small businesses and those with annual gross revenues of more
than $40 million and not more than $75 million.
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to deny filed against along-form application, or if no petitions to deny are filed, we will issue an
announcement to this effect, and the winning bidder will then have ten (10) business days to
submit the balance of its winning bid, unless it qualifies for an installment payment plan.

(3) Bid Withdrawal, Default, and Disqualification Payments

333. Aswe discussed in the Competitive Bidding Second Report and Order, it is
important to the success of our system of competitive bidding that potential bidders understand
that there will be a substantial payment assessed if they withdraw a high bid, are found not to be
qualified to hold licenses, or default on payment of a balance due®* In the Third NPRM, we
proposed to use the bid withdrawal, default and disqualification rules set forth in Sections
1.2104(g) and 1.2109 of the Commission's Rules for LMDS auctions>® No specific comments
were received on this proposal.

334. For the LMDS auctions, we adopt the bid withdrawal, default and disqualification
rules contained in Sections 1.2104(g) and 1.2109 of the Commission's Rules®® If alicenseisre-
offered by auction, the ““winning bid" refers to the high bid in the auction in which the license is
re-offered. If alicenseisre-offered in the same auction, the winning bid refers to the high bid
amount, made subsequent to the withdrawal, in that auction. If the subsequent high bidder also
withdraws its bid, that bidder will be required to pay an amount equal to the difference between
its withdrawn bid and the amount of the subsequent winning bid the next time the license is
offered by the Commission. If alicense that is the subject of withdrawal or default is not
re-auctioned, but is instead offered to the highest losing biddersin the initial auction, the
“winning bid" refers to the bid of the highest bidder who accepts the offer.

335. If abidder has withdrawn a bid or defaulted on one or more licenses but the amount
of the withdrawal or default payment cannot yet be determined, the bidder will be required to
make a deposit of up to 20 percent of the amount bid on such licenses. When it becomes possible
to calculate and assess the withdrawal or default payment, any excess deposit will be refunded.
Upfront payments will be applied to such deposits and to bid withdrawal and default payments
due before being applied toward the bidder's down payment on licenses the bidder has won and
seeks to acquire.

504 Competitive Bidding Second Report and Order, 9 FCC Rcd at 2382 (paras. 197-205).
55 Third NPRM , 11 Red at 114-15 (paras. 170, 171).

%% See 47 CFR 88 1.2104(g), 1.2109. We recently addressed the issue of how our bid withdrawal provisions apply
to bids that are mistakenly placed and withdrawn in a decision involving the 900 MHz SMR and broadband PCS C
block auctions. See Atlanta Trunking Associates, Inc. and MAP Wireless L.L.C. Request To Waive Bid Withdrawal
Payment Provisions, FCC 96-203, Order (released May 3, 1996) (summarized in 61 Fed. Reg. 25,807 (May 23, 1996)),
recon. pending.
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336. Inaddition, if adefault or disqualification involves gross misconduct,
misrepresentation or bad faith by an applicant, we retain the option to declare the applicant and its
principasineligible to bid in future auctions, or take any other action we deem necessary,
including institution of proceedings to revoke any existing licenses held by the applicant>®’

d. Regulatory Safeguards
(2) Transfer Disclosure

337. The Communications Act directs usto "require such transfer disclosures and anti-
trafficking restrictions and payment schedules as may be necessary to prevent unjust enrichment
as aresult of the methods employed to issue licenses and permits.®™® Aswe proposed in the
Third NPRM, we will adopt the transfer disclosure requirements contained in Section 1.2111(a)
of the Commission's Rules for all LM DS licenses obtained through the competitive bidding
process.®™ CellularVision agrees with the Commission's proposal not to limit transfers and
assignments of LMDS licenses®® Rules governing transfer of LM DS licenses by designated
entities are discussed below >

(2) Anti-Collusion Rules

338. Inthe Third NPRM, we proposed to apply the anti-collusion rules set forth in
Sections 1.2105 and 1.2107 of the Commission's rules to LM DS auctions®? There were no
comments filed on this proposal.

339. We will apply the anti-collusion rules set forth in Sections 1.2105 and 1.2107 of the
Commission's Rules to LMDS auctions®? In addition, where specific instances of collusion in the
competitive bidding process are aleged in petitions to deny, we may conduct an investigation or
refer such complaints to the United States Department of Justice for investigation. Bidders who
are found to have violated the antitrust laws or the Commission's rules in connection with
participation in the auction process may be subject to forfeiture of their down payment or their

%07 See Competitive Bidding Second Report and Order , 9 FCC Rced at 2382 (paras. 197-205).
58 47 U.S.C. § 309()(4)(E).

5 Third NPRM, 11 Red at 115-16 (para. 172).

510 CellularVision Comments to Third NPRM at 20.

1 See paras. 350-351, 359-361, infra.

522 Third NPRM, 11 FCC Rcd at 116-17 (para. 174).

3 47 CFR 88§ 1.2105, 1.2107.
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full bid amount and revocation of their license(s), and they may be prohibited from participating in
future auctions.

e. Treatment of Designated Entities
(1) Overview

340. In authorizing the Commission to use competitive bidding, Congress mandated that
we "ensure that small businesses, rural telephone companies, and businesses owned by members
of minority groups and women are given the opportunity to participate in the provision of
spectrum-based services.™** The Communications Act requires usto ““consider the use of tax
certificates, bidding preferences, and other procedures’ in order to achieve this Congressiona
goal > In addition, Section 309(j)(3)(B) provides that in establishing eligibility criteria and
bidding methodol ogies the Commission shall promote " economic opportunity and competition . .
. by avoiding excessive concentration of licenses and by disseminating licenses among awide
variety of applicants, including small businesses, rural telephone companies, and businesses owned
by members of minority groups and women.'®*® Finally, Section 309(j)(4)(A) provides that to
promote these objectives, the Commission shall consider alternative payment schedules including
installment payments.>*’

341. We stated in the Third NPRM that for services using the 28 GHz band we fully
intend to meet the statutory objectives of promoting economic opportunity and competition, of
avoiding excessive concentration of licenses, and of ensuring access to new and innovative
technologies by disseminating licenses among a wide variety of applicants, including small
businesses, rura telephone companies, and businesses owned by members of minority groups and
women.>*® We noted, however, that we must be cautious and deliberative in our selected
approach in light of the statute's directive to avoid judicia delays™ and the substantial legal risks
involved with providing preferential treatment on the basis of race or gender. InAdarand
Constructors v. Pefia, the Supreme Court held that race-based measures must be narrowly

514 47 U.S.C. § 309())(4)(D). These categories of applicants are collectively known as ““designated entities.”
5 |d.

56 47 U.S.C. § 309())(3)(B).

517 47 U.S.C. § 309())(4)(A).

8 Third NPRM, 11 FCC Rcd at 119-20 (para. 180).

519 47 U.S.C. § 309()(3)(A).
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tailored to further a compelling government interest®® Gender-based measures, on the other
hand, are required to meet an intermediate standard of review>?* We sought comment on how we
can best promote opportunities for businesses owned by minorities and women in the provision of
LMDS and satellite servicesin light of constitutional requirements. We also asked commenters to
supply evidence regarding past discrimination, continuing discrimination, discrimination in access
to capital, underrepresentation and other significant barriers facing businesses owned by minorities
and women in satellite services, services similar to LMDS, and in licensed communications
services generally.

342. RioVision argues that the Commission should develop special provisions to provide
designated entities with realistic opportunities to participate in the auction process, including
bidding credits, installment payments, and a reduced upfront payment more favorable than that
suggested in the Third NPRM.>? However, neither RioVision nor other commenters provided
evidence with regard to past discrimination, continuing discrimination, or other significant barriers
experienced by minorities and women.

343. We remain committed to meeting the statutory objectives of promoting economic
opportunity and competition, of avoiding excessive concentration of licenses, and of ensuring
access to new and innovative technologies by disseminating licenses among a wide variety of
applicants, including small businesses, rural telephone companies, and businesses owned by
members of minority groups and women. However, because commenters have submitted no
evidence or data to support LMDS race- or gender-based auction provisions, we conclude that
we do not have a sufficient record to support such special provisions at thistime®® We therefore

%0 Adarand Constructorsv. Pefia , 115 S. Ct. 2097 (1995) (holding that Federal measures awarding preferential
treatment on the basis of race are subject to strict scrutiny).

21 See United States v. Commonwealth of Virginia, 116 S. Ct. 2264 (1996) (VMI). In VMI, the Supreme Court
reviewed a State program containing gender classification and held it was uncongtitutional under an intermediate
scrutiny standard of review. This standard requiresthat ~[p]arties who seek to defend gender-based government action
must demonstrate an “exceedingly persuasive justification’ for that action." 1d. at 2274 (citing J.E.B. v. Alabama, 511
U.S. 127, 136-37 & n.6 (1994) and Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982) (Mississippi
Univ. for Women)). Under this test, the Government must show ™ at least that the [challenged)] classification serves
“important governmental objectives and that the discriminatory means employed' are “substantially related to the
achievement of those objectives." Id. at 2275 (quoting Mississippi Univ. for Women , 458 S. Ct. at 724 (quoting
Wengler v. Druggists Mutual Ins. Co., 446 U.S. 142, 150 (1980)).

52 RioVision Commentsto Third NPRM at 3.

2 Thereis some evidence of discrimination that is not specifically linked to LMDS. See Competitive Bidding Fifth
Report and Order , 9 FCC Rcd at 5542 (paras. 98-102). |In this connection, we note that we have initiated a
comprehensive rulemaking proceeding to explore market entry barriers to women- and minority-owned businesses as
well as small businesses, pursuant to Section 257 of the Communications Act. See Section 257 Proceeding to |dentify
and Eliminate Market Entry Barriers for Small Businesses, GN Docket No. 96-113, Notice of Inquiry, 11 FCC Red
6280 (1996) (Market Entry Notice of Inquiry ).
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adopt installment payments and bidding credits for small businessesin LM DS auctions as detailed
infra. We believe that these specia provisions will provide small businesses with a meaningful
opportunity to obtain LMDS licenses. Moreover, many minority- and women-owned entities are
small businesses and will therefore qualify for these same special provisions®® We believe that
this approach furthers the objectives of Section 309(j) of the Communications Act.

(2) Installment Payments, Upfront Payments,
Down Payments, and Unjust Enrichment

344. Inthe Third NPRM, we proposed to adopt installment payments for small businesses
bidding for LMDS licenses®* We also requested comment on the related issue of reduced
upfront payments for small businesses. In the Competitive Bidding Second Report and Order, we
concluded that a reduced down payment requirement coupled with installment paymentsis an
effective means to address the difficulty small businesses have raising capital for spectrum
licenses>® In the Third NPRM, we proposed to use this approach in the LM DS auctions, and
sought comment on whether any additional or alternative special provisions should be provided

for small businesses bidding on LM DS spectrum?>?’

345. To ensure that large businesses do not become the unintended beneficiaries of
installment payment provisions meant for small businesses, we also proposed to make the unjust
enrichment provisions adopted in the Competitive Bidding Second Report and Order applicable
to installment payments by small business applicants®® In addition, we sought comment on the
necessity of additional unjust enrichment provisions for LM DS licensing® With respect to
eligibility for installment payments, we proposed to define a small business as an entity that,
together with affiliates and attributable investors, has average gross revenues not exceeding $40

million for the three preceding years>*

524 See generally 1992 SQurvey of Minority-Owned Business Enterprises , Dec. 11, 1995, Agriculture and Financial
Statistics Division, Bureau of the Census, U.S. Department of Commerce; 1992 Survey of Women-Owned Business es,
Jan. 29, 1996, Agriculture and Financia Statistics Division, Bureau of the Census, U.S. Department of Commerce.

2 Third NPRM, 11 FCC Rcd at 121 (para. 186).

526 Competitive Bidding Second Report and Order , 9 FCC Red at 2388-90 (paras. 229, 233, 238).

2" Third NPRM, 11 FCC Rcd at 121-22 (para. 187).

28 |d. at 122 (para. 188).

529 Id

530 Id
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346. Inits comments, RioVision arguesin favor of installment payments and reduced
upfront payments for all designated entities®™* Emc® and CellularVision believe that the
Commission should adopt provisions for small businesses, including installment payment
options.>** CellularVision encourages the Commission to consider other measures to ensure that
small businesses can compete in auctions with cable and telephone service providers, such as a
small business bidding credit higher than the 25 percent used in the PCS auctions>*®
CellularVision also argues that if we use arevenue-based test to define small businesses, our
proposed $40 million annual gross revenues threshold istoo low for LM DS purposes because it
will eliminate from eligibility small businesses that are large enough to compete against entrenched
cable and telephone providers. CdllularVision believes that a threshold of $100 million in annual
gross revenues would be more appropriate for LMDS?>* Emc® and CellularVision agree with our

proposal to provide for reduced upfront payments for small business>*

347. CdlularVision supports the proposal to place restrictions on the transfer or
assignment of licenses held by designated entities, but it argues that a designated entity should be
able to sell or transfer its license without restriction after the seventh year of the license term>®
ComTech, however, strongly urges the Commission to adopt transfer rules which would relieve

the transferor of any regulatory or other burdens associated with the newly created license>’

348. Substantial capital will be required to acquire and construct LMDS systems®® As
we have previously discussed, however, it is difficult for small businesses to raise such capital >*°
In order to promote the innovation that small businesses can bring to the development of
LMDS,>* we adopt installment payments for small businesses bidding for LMDS licenses. We
will define small businesses as entities that, together with controlling principals and affiliates, have

%1 RioVision Commentsto Third NPRM at 3.

%2 Emc® Commentsto Third NPRM at 7; CellularVision Reply Commentsto Third NPRM at 37-38.
5% CdlularVision Reply Commentsto Third NPRM at 37-38.

= d.

5% Emc® Commentsto Third NPRM at 7; CellularVision Reply Commentsto Third NPRM at 37.

% CellularVision Commentsto Third NPRM at 20.

% ComTech Commentsto Third NPRM at 8-9.

5% See, e.g., CelularVision Commentsto Third NPRM at 38; NCTA Comments to Fourth NPRM at 2.
5% See, e.g., Competitive Bidding Second Report and Order , 9 FCC Red at 2348 (para. 229).

50 See, e.g., M3ITC Commentsto Third NPRM at 6 (asserting that small business entrepreneurs have been amajor
force in the development of new telecommunications services and products).
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average gross revenues not exceeding $40 million for the three preceding years. However, to
address the concerns identified by CellularVision, we also make provision for entities with gross
revenues exceeding $40 million. Broadband PCS presented a similar situation in which the
considerable capital needed to bring service to the public justified special provisions for entities
with financial means greater than $40 million in average gross revenues. For the broadband PCS
entrepreneurs block auctions, we therefore provided installment payments for entities with $75
million or less in gross revenues for the three preceding years>* We will adopt similar provisions
for LMDS. We believe that low-cost government financing available through installment payment
plans for such entities will promote long-term participation by more businesses which, because of
their size, lack access to sufficient capital to compete with more entrenched communications
providers. We believe that the high cost of LM DS and the presence of very large companiesin
the markets for various LM DS services make this option fully consistent with Congress's intent in
enacting Section 309(j)(4)(A) to avoid a competitive bidding program that has the effect of
favoring communications providers with established revenue streams over smaller entities>*

349. Under the rules we adopt here, installment payments will be available to applicants
that, together with controlling principals and affiliates, have average gross revenues for the three
preceding years of more than $40 million but not more than $75 million. Interest on their
installment payments will be equal to the rate for U.S. Treasury obligations of maturity equal to
the license term, fixed at the time of licensing, plus 2.5 percent. Payments of interest and principal
shall be amortized over the ten years of the license term. Small businesses -- applicants that,
together with controlling principals and affiliates, have average gross revenues for the three
preceding years not to exceed $40 million -- will be eligible for installment payments at an interest
rate based on the rate for U.S. Treasury obligations of maturity equal to the license term, fixed at
the time of licensing, plus 2.5 percent (the same rate as that imposed on entities with $40 million
to $75 million in average gross revenues). Payments for small businesses shall include interest
only for the first two years and payments of interest and principal amortized over the remaining
eight years of the license term. The rate of interest on ten-year U.S. Treasury obligations will be
determined by taking the coupon rate of interest on the ten-year U.S. Treasury notes most
recently auctioned by the Treasury Department before licenses are conditionally granted.

350. We believeit is appropriate to also adopt the unjust enrichment provisions of our
broadband PCS rules in order to prevent large companies from becoming the unintended
beneficiaries of these installment payment plans. We believe that these rules are preferable to our
current general unjust enrichment rules governing installment payments$* because they provide

%1 47 CFR § 24.711; Competitive Bidding Fifth Report and Order , 9 FCC Rcd at 5592 (para. 137).

%2 See H.R. Rep. No. 103-111, 103d Cong., 1st Sess., at 255 (Commission has authority to design alternative
payment schedules so that the auction process does not inadvertently favor those with * deep pockets' over new or small
companies).

3 47 CFR § 1.2111(c).
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greater specificity about funds due at the time of transfer or assignment and specifically address
changes in ownership that would result in loss of digibility for installment payments, which the
genera rules do not address. These rules specify that applicants seeking to assign or transfer
control of alicense to an entity not meeting the eligibility standards for installment payments must
pay not only unpaid principa as a condition of Commission approval but also any unpaid interest
accrued through the date of assignment or transfer>*

351. Additionaly, these rules provide that if alicensee utilizing installment payment
financing seeks to change its ownership structure in such a way that would result in aloss of
eligibility for installment payments, it must pay the unpaid principal and accrued interest as a
condition of Commission approval of the change>* Finaly, in recognition of the tiered
installment payment plans offered to broadband PCS licensees, these rules provide that if a
licensee seeks to make any change in ownership that would result in the licensee qualifying for a
less favorable installment plan, it must seek Commission approval of such a change and adjust its
payment plan to reflect its new dligibility status. A licensee, under this rule, may not switch its

payment plan to a more favorable plan>*

352. For purposes of determining small business status, or status as a business with
average annual gross revenues for the preceding three years of more than $40 million but not
more than $75 million, we will attribute the gross revenues of all controlling principalsin the small
business applicant as well as the gross revenues of affiliates of the applicant. Thisisamuch
simpler approach than we utilized in broadband PCS because it does not require a " control
group” and looks only to the gross revenues of the applicant, controlling principals of the
applicant, and affiliates of the applicant. We also choose not to impose specific equity
requirements on controlling principals. We will still require, however, that in order for an
applicant to qualify as a small business, qualifying small business principals must maintain control
of the applicant. Theterm " "control" includes both de facto and de jure control of the applicant.
Typicaly, de jure control is evidenced by ownership of 50.1 percent of an entity's voting stock.
De facto control is determined on a case-by-case basis. An entity must demonstrate at least the
following indicia of control to establish that it retainsde facto control of the applicant: (1) the
entity constitutes or appoints more than 50 percent of the board of directors or partnership
management committee; (2) the entity has authority to appoint, promote, demote and fire senior
executives that control the day-to-day activities of the licensees; and (3) the entity plays an

54 47 CFR § 24.716(c)(2).
55 47 CFR § 24.716(c)(2).

56 47 CFR § 24.716(c)(3).
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integral role in all major management decisions>’ We caution that while we are not imposing
specific equity requirements on small business principals, the absence of significant equity could
raise questions about whether the applicant qualifies as abona fide small business.

353. We adopt a uniform upfront payment for all bidders. Our experience in previous
auctions indicates that we have underestimated the value of spectrum and that upfront payments
have not created a barrier to small business participation in our auctions. We believe that this
action is consistent with our policy reason for requiring upfront payments -- to deter insincere
and speculative bidding and to ensure that bidders have the financial capacity to build out their
systems>®

354. With regard to reduced down payments for small businesses, our experiencein
previous auctions leads us to adopt a uniform 20 percent down payment provision for all bidders.
We believe that this sizeable down payment will discourage insincere bidding and increase the
likelihood that licenses are awarded to parties who are best able to serve the public. A 20 percent
down payment should also provide us with strong assurance against default and sufficient funds to
cover default paymentsin the unlikely event of default>° Small businesses and entities with
average gross revenues for the preceding three years of between $40 million and $75 million will
be required to supplement their upfront payments to bring their total payment to 10 percent of
their winning bids within 10 business days of a public notice announcing the close of the auction.
Prior to licensing, they will be required to pay an additional 10 percent. The government will then
finance the remaining 80 percent of the purchase price.

(3) Bidding Credits and Unjust Enrichment

355. Inthe Third NPRM we proposed to use bidding credits for small businesses
participating in LMDS auctions>° We tentatively concluded that affording such businesses
bidding credits and installment payments constitutes the most cost-effective and efficient means of
achieving Congress objective of ensuring an opportunity for these designated entities to
participate in the provision of LM DS while preserving the advantages of competitive open
bidding. We proposed a bidding credit of 25 percent that would be available on one of the
proposed spectrum blocks. To prevent unjust enrichment by small businesses transferring licenses

547 See Competitive Bidding Fifth Memorandum Opinion and Order , 10 FCC Rcd at 447 (para. 80). Seealso Ellis
Thompson Corp., 76 Rad. Reg. (P& F) 1125, 1127-28 (1994) (where the Commission identifies factors used to
determine control of abusiness); see also Intermountain Microwave, 24 Rad. Reg. (P& F) 983
(1963).

%8 Competitive Bidding Second Report and Order , 9 FCC Rced at 2379 (para. 192).

5% See Broadband PCS Report and Order , 11 FCC Rcd at 7830 (para. 79).

%0 Third NPRM, 11 FCC Rcd at 123-24 (para. 190).
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acquired through the use of bidding credits, we proposed imposition of a payment requirement on
transfers of such licenses to entities that are not owned by small businesses.

356. While M3ITC advocates a lottery to award LM DS licenses, it states in its comments
that if the licenses are auctioned, the Commission must provide a "~ significant bidding credit" to
allow small business entrepreneurs competing in the LM DS auctions to overcome the disparity of
financial resources between major corporations and small business entrepreneurs™ Emc?
advocates a 25 percent bidding credit>? CellularVision supports the Commission's proposal to
adopt bidding credits and encourages the Commission to consider other regulatory measures,
including a small business bidding credit higher than 25 percent®™* ComTech supports rules
restricting the transfer and assignment of licenses held by designated entities, but it argues that a
designated entity should be able to sell or transfer its license without restriction after the seventh
year of the license term.>**

357. PTV suggests that the Commission offer a bidding credit to commercial entities that
propose to set aside capacity for use by noncommercial educational entities at preferential rates’>
Similarly, RioVision argues that designated entity provisions should be available to a
commercial/educational partnership>*® Bell Atlantic supports these proposals and acknowledges
that the public can benefit from the distribution of noncommercial programming over LMDS>’

It argues that if the Commission decides to accommodate noncommercia programming, it should
do so through bidding credits as proposed by PTV >

358. Based on the record before us, we adopt a 25 percent bidding credit for small
businesses in LM DS auctions, and a 15 percent bidding credit for entities with average gross
revenues of more than $40 million but not exceeding $75 million. Commenters who advocated
higher credits offered no data upon which to base such credits. We decline to adopt the bidding
credit proposed by PTV and Bell Atlantic for commercial entities that set aside part of their

%1 M3ITC Commentsto Third NPRM at 6.

%2 Emc® Commentsto Third NPRM at 7.

3 CdlularVision Reply Commentsto Third NPRM at 37.

%4 ComTech Commentsto Third NPRM at 8. Cf. CellularVision Comments to Third NPRM at 20.
%5 PTV Commentsto Third NPRM at 11-13.

%% RioVision Commentsto Third NPRM at 2.

%7 Bell Atlantic Reply Commentsto Third NPRM at 8.

558 Id
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capacity for educational institutions at preferential rates. At thistime, we do not believe that we
have an adequate record regarding the legal and policy implications of such bidding credits>>®

359. We believe it is appropriate to align our unjust enrichment rules for LMDS with our
narrowband PCS and 900 MHz SMR unjust enrichment rules as they relate to bidding credits.
These rules provide that, during the initial license term, licensees utilizing bidding credits and
seeking to assign or transfer control of a license to an entity that does not meet the eligibility
criteriafor bidding credits will be required to reimburse the government for the total value of the
benefit conferred by the government, that is, the amount of the bidding credit, plus interest at the
rate imposed for installment financing at the time the license was awarded, before the transfer will
be permitted.

360. The rules which we now adopt additionally provide that, if, within the original term,
alicensee applies to assign or transfer control of alicense to an entity that is eligible for alower
bidding credit, the difference between the bidding credit obtained by the assigning party and the
bidding credit for which the acquiring party would qualify, plusinterest at the rate imposed for
installment financing at the time the license was awarded, must be paid to the United States
Treasury as a condition of approval of the assignment or transfer. If alicensee that utilizes
bidding credits seeks to make any change in ownership structure that would render the licensee
ineligible for bidding credits, or eligible only for alower bidding credit, the licensee must first seek
Commission approval and reimburse the government for the amount of the bidding credit, or the
difference between its origina bidding credit and the bidding credit for which it is eligible after the
ownership change, plusinterest at the rate imposed for installment financing at the time the license
was awarded. Additionally, if an investor subsequently purchases an interest in the business and,
as aresult, the gross revenues of the business exceed the applicable financial caps, this unjust
enrichment provision will apply.

361. The amount of this payment will be reduced over time asfollows: (1) atransfer in
the first two years of the license term will result in aforfeiture of 100 percent of the value of the
bidding credit (or, in the case of small businesses transferring to businesses having average gross
revenues of more than $40 million but not more than $75 million, 100 percent of the difference
between the bidding credit received by the former and the bidding credit for which the latter is
eligible); (2) in year three of the license term the payment will be 75 percent; (3) in year four the
payment will be 50 percent; and (4) in year five the payment will be 25 percent, after which there
will be no required payment. These assessments will have to be paid to the U.S. Treasury asa
condition of approval of the assignment, transfer, or ownership change.

(4) Rural Telephone Companies

% But see para. 306, supra.
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362. We sought comment in the Third NPRM on whether we should provide bidding
credits or other special provisions for rural telephone companies seeking to become LMDS
providers>® However, no comments were filed on thisissue. We do not believe that special
provisions are needed to ensure adequate participation by rural telephone companiesin the
provision of LMDS services for the same reasons stated in theThird NPRM.>*! Further, because
we are providing installment payments for entities with average annual gross revenues as high as
$75 million, we believe that many rural telephone companies may qualify for installment
payments. Also, the degree of flexibility we will afford in the use of this spectrum, including
provisions for partitioning or disaggregating spectrum, should assist in satisfying the spectrum
needs of rural telephone companies at low cost>®** Therefore, we conclude that the interests of
rural telephone companies are adequately addressed by the LM DS rules we adopt herein.

363. The ahility of rural telephone companies to bid for and hold licenses in each
company's respective region is subject to the eligibility requirements which are delineated in
paragraphs 185-199, supra.

E. Preemption
1. Background; Comments

364. Inthe First NPRM, we discussed the standards that govern our determination
whether State and local legal requirements imposed on LMDS licensees should be preempted.
We stated that, for LM DS licensees choosing non-common carrier status, = preemption is
primarily afunction of the extent of the conflict between federa and state and local regulation.
We tentatively concluded that State entry and rate regulation should be preempted for such
systems providing video programming. Beyond that, however, we found that at that stage in the
proceeding the record did not contain any information regarding the extent to which State and
local regulations might conflict with provision of LMDS. We pointed out that, although State law
which conflicts with the Federal provisions must be preempted, we required a factual record on
this subject prior to making any final preemption determination®* We requested comment on the
extent to which the Commission may be required to preempt State entry and rate regulation of
LMDS licensees choosing non-common carrier status.

563

%0 Third NPRM, 11 FCC Rcd at 124 (para. 194).
561 Id
%62 See paras. 140-145, supra.

3 First NPRM, 8 FCC Rcd at 562 (para. 28) (citing Federa Preemption of State and Local Regulations Pertaining
to Amateur Radio Facilities, Memorandum Opinion and Order, FCC 85-506, 101 FCC 2d 952, 959 (1985)).

%4 |d. (citing Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132 (1963)).
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365. For licensees providing telecommunications services as common carriers, we have
jurisdiction only over the interstate portions of those services and could preempt State regulation
of the intrastate common carrier LM DS services if we make certain findings under the
requirements set out in Louisiana PSC.>* Accordingly, we requested comments on addressing
the questions of whether the LM DS telecommunications services can be severed into intrastate
and interstate components and, if not, whether potential State regulation would thwart or impede
the Commission's interstate regulatory objectives for LMDS. We had incomplete technological
information on the structure of system operations and no evidence that any particular State
regulatory policies would thwart or impede our efforts to establish this new services.
Commenters were asked to provide afactual basis for a determination of the interstate/intrastate
nature of potential telecommunications services and the necessity of preempting State regulation
of intrastate common carrier non-video services.

366. Inthe Third NPRM, we renewed our tentative conclusion that we cannot make a
determination at that time that preemption of State regulation of common carrier aspects of
LMDS s appropriate. We also renewed our tentative conclusion that State entry and rate
regulation should be preempted for LM DS licensees providing non-common carrier video
programming. With regard to all other preemption issues, we proposed to defer such issues for
future consideration as they arise on a case by case basis. We requested further comments on
these proposals.>®

367. Comments that responded to our requests favor preemption of State and local
regulation of LMDS video distribution systems and telecommunications services and of the
placement of reception and transmission devices or facilities. With respect to video programming,
GEC requests that we adopt rules that preempt State regulation of LM DS video services to
ensure that all systems are under the same rules. It argues thisis necessary for national
consistency and for the operations of systems that cross States lines, which may be subject to
different rate structures, programming selection, or equipment use>’ CellularVision supports our
tentative conclusion that intrastate regulation of video programming should be preempted,
inasmuch as such service is inherently interstate in nature and such regulation could impede
competition and the prompt deployment of LM DS nationwide>®®

5 |d. at 562 (para. 29) (citing Louisiana Public Serv. Comm'nv. F.C.C., 476 U.S. 355 (1986) (Louisiana PSC),
National Association of Regulatory Utility Commissionersv. F.C.C., 880 F.2d 422 (D.C. Cir. 1989), Computer 111
Remand Proceedings, 6 FCC Red 7571, 7625-37 (1991), M obile Telecommunications Technologies Corporation, 7
FCC Rcd 4061 (1992)).

%6 Third NPRM, 11 Red at 94-95 (paras. 110-112).

%7 GEC Commentsto Third NPRM at 5.

568 CellularVision Commentsto Third NPRM at 22.
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368. Bell Atlantic also agrees that intrastate regulation of video distribution service should
be preempted and argues that there is a strong Federal interest in promoting competition to
monopoly cable television systems. Bell Atlantic is concerned about local regulation of
transmitting and receiving antennas. It points out that the Commission has preempted local
zoning restrictions with respect to satellite antennas that were found to inhibit access to satellite
services. It argues that these local zoning regulations pose the same threat to the Federal interest
in delivering video programming through LM DS technology and requests the Commission to
expand a pending Notice of Proposed Rulemaking revising the satellite rule to cover LMDS
antennas.>®

369. With regard to preemption of State regulation of common carrier
telecommunications service by LMDS, CellularVision agrees with our conclusion in theThird
NPRM to defer consideration of such issues until they arise® Duncan points out generally that
local regulations concern valid issues of health and safety, aswell asland use. However, it
requests that we now raise and address issues concerning zoning, land use, and other restrictions

on location of towers and antenna before licensees begin to roll out a service

2. Decision

370. Asexplained in Louisiana PSC, preemption occurs in the following ways>® It occurs
when Congress, in enacting a Federal statute, expresses a clear intent to preempt State law or has
legislated comprehensively, thus occupying an entire field of regulation so that there is no room
for State law or the State law is an obstacle to the Congressional objectives. Preemption aso
occurs when there is outright conflict between Federal and State law, when compliance with both
Federal and State law isin effect physically impossible, or when there isimplicit in Federa law a
barrier to State regulation. Preemption also may result not only from action taken by Congress
itself, but a Federal agency acting within the scope of its congressionally delegated authority may
preempt State regulation. IntheFirst NPRM, we set out the general standards on which we rely
to consider conflicting laws and determine when preemption is warranted, and requested
commenters to submit the technical and operational information necessary to make the
determination. As noted, the standards varied between common and non-common carrier
services.

%° Bell Atlantic Commentsto Third NPRM at 7-8 (citing Preemption of Local Zoning Regulation of Satellite Earth
Stations, IB Docket No. 95-59, DA 91-577, 45-DCC-MISC-93, Notice of Proposed Rulemaking, 10 FCC Rcd 6982
(1995) (Earth Sation Notice)).

50 CellularVision Commentsto Third NPRM at 22.

™ Duncan Commentsto Third NPRM at 4-5.

572 Louisiana PSC, 476 U.S. at 368-609.
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371. Commenters did not submit the specific information for the factual basis on which we
must rely to determine whether preemption of a specific State or local regulation is warranted.
While they agree with our tentative finding that we should preempt intrastate regulation of video
distribution by LMDS providers, they do not indicate what regulations conflict with the potential
offering of LMDS and what interests are at stake. Asanew service, LMDS has not yet been
initiated under the service rules we adopt here and the extent of potential conflicts with intrastate
regulationsis not known, particularly where no factual basisis provided for consideration.
Accordingly, we will defer preemption issuesin LMDS for future consideration as they arise on a
case by case basis.

372. Under Commission procedures, petitions are filed for preemption with the necessary
information under the pertinent standards for us to determine whether preemption is warranted.
We set out below the general standards to guide petitionersin filing for preemption in those
situations where Congress and our regulations do not expressly preempt certain State or local
regulations. We also set out the statutory and regulatory provisions that expressly extend
preemption jurisdiction to usin the servicesincluded in LMDS. The 1996 Act included severa
provisions that affect the intrastate regulation of telecommunications services and video
programming. These include provisions that preempt or limit the intrastate regulation of antennas
and facilities that address in part the concerns of Bell Atlantic, Duncan, and GEC regarding
consistency in the placement and use of such equipment.

373. We are confident that State and local governments will endeavor to legidatein a
manner that affords appropriate recognition to the important Federal interests at stake herein
implementing LM DS and thereby avoid unnecessary conflicts with Federal policy, as well astime
consuming and expensive litigation in thisarea. LMDS licensees that believe that local or State
governments have been overreaching and may have precluded accomplishment of their legitimate
communications goals should bring our policies or the law discussed here to the attention of such
governments. Licensees may otherwise submit petitions for our review of the conduct that they
seek to preempt.

a. Non-Common Carrier Services and Video Programming
(1) General Standards

374. Ascommenters point out, the courts have held that video programming services are
inherently interstate and, therefore, the Commission has jurisdiction to promulgate rules and
preempt State or local regulation.®” The Supreme Court has articulated the standards for Federal
preemption of non-Federal regulation in considering cable services inCity of New York. The
Court explained that “"[w]hen the Federal government acts within the authority it possesses under

5% United States v. Southwestern Cable Co., 392 U.S. 157, 168-69 (1968); New Y ork State Commission on Cable
Television v. F.C.C., 669 F.2d 58, 65 (2d Cir. 1982).
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the Constitution, it is empowered to pre-empt state laws to the extent it is believed that such
action is necessary to achieve its purposes.®™ The Commission may preempt non-Federal
regulations when the non-Federal body "has created an obstacle to the accomplishment and
execution of the full purposes and objectives' of the Commission acting within its congressionally
delegated authority >

375. We have considered preemption petitions filed under these standards, as Bell Atlantic
points out, and we subsequently adopted the proposed rules that preempt certain State and local
regulation after weighing both the Federal and non-Federal interests®”® We rely on Section 1 of
the Communications Act, which mandates access to communications services by al people in the
United States, together with numerous powers granted by Title 111 of the Act and any other
statutory provisions pertinent to the service all would establish the existence of a Federal interest
in promoting the service. Whether local regulations interfere with any Federal objectives and
thereisalocal interest to protect are matters for petitioners to demonstrate. Our focusis on the
effect of the local interest on the Federal interest and the appropriate accommodation of the local
interest involved.

(2) Over-the-Air Reception Devicesfor Video Programming

376. The 1996 Act provides express authority in Section 207 for the Commission to
prohibit all restrictions on over-the-air reception devices®’ It required usto ““promulgate
regulations to prohibit restrictions that impair a viewer's ability to receive video programming
service through devices designed for over-the-air reception of television broadcast signals,
multichannel multipoint distribution service, or direct broadcast satellite services.*”® We
subsequently adopted a rule prohibiting any such governmental restriction, including any State or
local law or regulation, and any nongovernmental restriction on property within the exclusive use
or control of the viewer in which the viewer has a direct or indirect ownership interest>® We

5™ City of New York v. F.C.C., 486 U.S. 57 (1988) (City of New York).
5 Fidelity Federal Sav. & Loan Assnv. De LaCuesta, 458 U.S. 141, 156 (1982).

5% Preemption of Local Zoning Regulation of Satellite Earth Stations, IB Docket No. 95-59, DA 91-577, 45-DSS-
MISC-93, Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Red 5809, 5810-12 (paras. 10-15)
(1996) (Earth Sation Report and Order ).

577 Telecommunications Act of 1996, Section 207, 47 U.S.C. § 207.
578 Id

5" Preemption of Local Zoning Regulation of Satellite Earth Stations: 1B Docket No. 95-59, Implementation of
Section 207 of the Telecommunications Act of 1996 and Restrictions on Over-the-Air Reception Devices, Television
Broadcast Service and Multichannel Multipoint Distribution Service: CS Docket No. 96-83, Report and Order,
Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, FCC 96-328, released Aug. 8, 1996
(adopting new Section 1.4000 of the Commission's Rules).
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requested comment on whether Section 207 applies to restrictions on property not within the
exclusive use or control of the viewer and in which the viewer has a direct or indirect property
interest, which remains pending a decision.

377. In adopting the new rule, we specifically found that LMDS is a closely-related
service that Congress did not mean to exclude from the statutory provision and that LM DS would
be governed by the same one-meter antenna-size restriction we adopted for protection under the
rule for MDS and similar services® We also consolidated for consideration our pending
proposal to modify our existing rule prohibiting certain restrictions on satellite antenna reception
that we initiated in the Earth Station Notice and that Bell Atlantic, in its comments to theThird
NPRM here, requested we expand to include LM DS reception. Inasmuch as the new Section 207
rule subsumes the pending proceeding and rule revision, aswell asincludes LMDS in its
provisions, we do not need to consider Bell Atlantic's request further.

b. Common Carrier Services and Telecommunications Services
(1) General Standards

378. In Louisana PSC and its progeny, the courts have articulated the general standards
that traditionally govern our preemption determinations in cases where common carrier services
areinvolved. InLouisiana PSC, the Supreme Court applied Section 2 of the Act in those cases
and found that, although it prohibits the Commission from exercising Federa jurisdiction in
connection with intrastate communications services, we may preempt State regulation of
intrastate service when it is not possible to separate the interstate and intrastate components of the
asserted Commission regulation®®! Federal courts subsequently have held that where interstate
services are jurisdictionally mixed with intrastate services and facilities otherwise regulated by the
States, State regulation of the intrastate service that affects interstate service may be preempted
where the State regulation thwarts or impedes a valid Federal policy®* Aswe stated in the First
NPRM, petitioners seeking preemption under this standard would provide information on the
severability of the interstate and intrastate service and on the State regulatory policies that thwart

or impede our efforts in establishing the inseverable LM DS services™®?

379. However, the 1996 Act includes a broad, preemption provision in Section 253 for
the removal of State or local barriersto entry of telecommunications service. Section 253(a)
provides that “"[n]o State or local statute or regulation, or other State or local legal requirement,

80 |d. at paras. 30, 37.
%! | ouisiana PSC, 476 U.S. at 375 n.4.
2 |llincis Bell Tel. v. F.C.C., 883 F.2d 104 (D.C. Cir. 1989); Californiav. F.C.C., 905 F.2d 1217 (9th Cir. 1990).

%83 First NPRM, 8 FCC Rcd at 562 (paras. 29-30).
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may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or
intrastate telecommunications services.®® Certain traditional authorities of the States and local
governments are preserved in Sections 253(b) and (c), but expressly defined>®

380. Wedid not initiate a rulemaking to implement Section 253. Rather, Section 253(d)
directs the Commission to rule on a petitioner's preemption request after public notice and an
opportunity for comment on a particular State or local requirement®® We considered the first
petition filed under its provisions by Classic Telephone, Inc., in a Memorandum Opinion and
Order released October 1, 1996.%% We concluded that Section 253(a) at the very least proscribes
the State and local legal requirements found in the petition that prohibit all but one entity from
providing telecommunications servicesin a particular State or locality>® We determined under
Section 253 to preempt the decisions denying petitioner's franchise applications. We recently
granted another petition under Section 253(a), which was filed by the New England Public
Communications Council to preempt a State decision that prohibits a particular class of potential

competitors from offering telecommunications services in the State>*®

(2) Personal Wireless Service Facilities

381. Section 704(a) of the 1996 Act establishes a national wireless telecommunications
facilities Siting policy by amending Section 332(c) of the Act to include a new paragraph (7) that
places limitations on State and local regulation of " "the placement, construction, and modification
of personal wireless service facilities" by requiring that such regulations not unreasonably
discriminate among providers of functionally equivalent services, and not prohibit the provision of
personal wireless services™® In addition, we are expressly authorized in Section 332(c)(7)(B)(iv)
to preempt State and local regulations based on the environmental effects of RF emissionsiif the
facilities comply with our regulations governing such emissions. We recently adopted updated RF

% 47 U.S.C. § 253(a).

%5 47 U.S.C. § 253(b), 253(c).

%6 47 U.S.C. § 253(d).

%87 Classic Telephone, Petition for Preemption, Declaratory Ruling, and Injunctive Relief, CCB Pol 96-10,
Memorandum Opinion and Order, 11 FCC Rcd 13082 (Classic Order ), petition for review docketed sub nom. City of
Bogue, Kansas, and City of Hill City, Kansasv. F.C.C., No. 96-1432 (D.C. Cir. filed Nov. 22, 1996). A
petition for further enforcement wasfiled in the docket on December 13, 1996.

88 Classic Order, 11 FCC Rcd at 13084 (para. 25).

% New England Public Communications Council, Petition for Preemption Pursuant to Section 253, CCB Pol 96-11,
Memorandum Opinion and Order, FCC 96-470, released Dec. 10, 1996 (New England Payphone Order ).

50 47 U.S.C. § 332(c)(7)(B).
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exposure guidelines that our licensees are required to follow>" Section 704(a) further provides
procedures for any person adversely affected by State and local regulations, other than those
regarding RF emissions, to seek relief from the State or local authority first and ultimately from
the court, rather than the Commission®? In casesinvolving State or local regulation based on RF
emissions, any person adversely affected may petition the Commission for relief.

382. Thus, to the extent an LM DS licensee qualifies as a personal wireless service, it may
file under the procedures in Section 332(c)(7)(B) concerning the siting of its antenna or other
facility for providing services based on RF concerns. Personal wireless services are defined in
Section 332(c)(7)(C) as "commercial mobile services, unlicensed wireless services, and common
carrier wireless exchange access services." An LMDS licensee may engage in exchange access
services.

1. ORDER ON RECONSIDERATION OF
WAIVER APPLICATION DENIALS

A. Background; Pleadings

383. In conjunction with the First NPRM, we denied 971 waiver applications filed by
parties in the wake of Hye Crest Management seeking waivers similar to those we granted to
authorize CellularVision's predecessor-in-interest to provide LMDS in the NYPMSA>? The
Commission denied the applications because they were based on the existing point-to-point rules
which we concluded were inappropriate for LMDS; because granting the applications would have
resulted in ade facto reallocation of the spectrum; and because grant of the waivers would have
been detrimental to the assigned users of the band. In addition, we found that grant of so many

waivers would have been contrary to guidance provided by the courts®*

384. The Texas Petitioners have requested that we reconsider our denial of their
applications for service in the Rio Grande Valley area. In addition, Gustine filed a petition for
reconsideration. These parties argue that their applications are unique. The Texas Petitioners
argue that their plan will allow distance education to revitalize the Rio Grande Valley region.
Gustine distinguishes its application because no other applicant is a municipality, and no other
applicant brings Gustine's unique features to the proposed service offering.

! RF Guidelines Report and Order , at paras. 166-168, Appendix C.

%2 47 U.S.C. 88 704, 332(c)(7). Wereviewed the provisionsin two Fact Sheets. National Wireless Facilities Siting
Policies, Fact Sheet #1, Document Number 6507, released Apr. 23, 1996, and Fact Sheet #2, Document Number 6508,
released Sept. 17, 1996.

%3 See First NPRM, 8 FCC Rcd at 564-65 (paras. 51-53), Appendix C.

5% Spe eg., WAIT Radiov. F.C.C., 418 F.2d 1153 (D.C. Cir. 1969) (WAIT Radio).



Federal Communications Commission FCC 97-82

385. Video/Phone has taken the lead for a number of other waiver applicants, each of
which has filed brief, nearly identical petitions endorsing Video/Phone's petition®* Video/Phone
clamsthat it would still be possible for the Commission to meet the needs of future point-to-point
applicants even if it were to grant the waiver applications®® Video/Phone argues it was arbitrary
and capricious for the Commission to dismiss the waiver requests without considering the merits
of each or the public interest benefits that would result from prompt deployment of the new
services.

386. The Joint Petitioners filed a separate petition for reconsideration, in addition to a
petition supporting Video/Phone's petition. The parties argue that (1) if an application was
accepted for filing in the Commission's public notices and if there are no mutually exclusive
applications filed; and (2) if an MM DS system cannot be established in the market, then good
cause is shown to grant awaiver application.

387. M3ITC filed a petition for reconsideration asserting that its applications are unique
because of itswholly local orientation. GEC suggests several procedural alternatives for the
Commission to reduce the number of applications which it considers for grant®®’ Finally, CHT
argues that the Commission's dismissal of its application and waiver request without regard to the
meritsis an abuse of the Commission's discretion and a violation of CHT's procedural due process
rights.

B. Decision
388. Asathreshold matter, we note that, although the Commission has wide latitude to

choose whether it will proceed by adjudication (e.g., waiver proceedings) or by rulemaking>® it
is nevertheless the case that guidance from the courts indicates that issues of general applicability

%% See Petitions for Reconsideration filed by Alliance Associates, Birnbaum, BMW, Buchwald, Celltel, Chester,
Clark, CPCCI, Cornblatt, CTC Corp, Evanston, Feinberg, Fraiberg, FT1, Goldberg, Hall, Hascoe, LDH, Likins,
Lonergan, Meeker, Melcher, Myers, Peyser, PMJ, LaBlanc, J. Robertson, S. Robertson, Rosenkranz, R& R, SCNY,
Seaview, L. Siegel, M. Siegel, Sloan, SMC, Sndlling, TIC, THI, VCC, Wechder, and Wolff.

%% V/ideo/Phone's petition includes an exhibit comprised of a statement by Don Franco, President of Video/Phone
Systems, Inc., suggesting that any point-to-point applications that may be filed in the 28 GHz band could be
accommodated notwithstanding the existence of point-to-multipoint systems in the same band.

%7 The dternatives include considering all applications after alottery resolves mutually exclusive situations;
considering only applications placed on public notice by the date of the freeze; considering only applications which are
the sole applications in a given market area; considering only applications which are the sole applications and which
have been placed on public notice; and considering only applications received as of a designated date, set by the
Commission, intended to limit waiver requests to a number which can be reviewed and processed with reasonable
expedition.

%% See SEC v. Chenery Corp., 332 U.S. 194 (1947).
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are more suited to rulemaking than to adjudication>® Here, we conclude that the practical effect
of granting the waiver applicants requests to relieve them of the obligation of providing point-to-
point service, in afrequency band for which only point-to-point service rules existed, would have
established a policy of genera applicability to all operators in the 28 GHz band. Thisis
particularly true because, if we had granted a large portion of the waivers requested, there would
have been few, if any, geographic areas available for point-to-point service in this band.
Moreover, the attempts by some petitioners to reduce, throughpost facto procedural rules, the
number of applications which we would consider smply would serve to establish further policies
of general applicability, albeit of an exclusionary nature. Accordingly, in fairnessto al parties
interested in providing services in the 28 GHz band, we chose to proceed by rulemaking rather
than the adjudicatory path of waiver.

389. In addition, the features in applications for which the applicants claim uniqueness as
ajustification for favorable adjudication of their waiver requests are not the type for which
retrospective determination is appropriate. For example, the extent to which educational
institutions, local interests, or municipal entities may be favored in the licensing processis a
matter of public policy of general applicability. Such policy often may be better ascertained after
a notice-and-comment rulemaking proceeding. The specific public interest factors justifying award
of an individual application are part of the policy determination which is this Commission's
responsibility to ascertain in connection with adjudication of individual applications®® Again, we
believe that in this case, rulemaking rather than individual adjudication is the better method to set
national policy in a matter of frequency designation.

390. Even had we chosen to proceed by waiver, applicants have not met the applicable
standards. Guidance on standards for waiving our rulesis provided by the courts: ~"[a]n applicant
for waiver faces a high hurdle even at the starting gate."®® On appeal, the petitioner must show
that the Commission's action was based on insubstantial reasons amounting to an abuse of
discretion.*? Our specific standards for the waiver of a frequency allocation are discussed inBig

% National Small Shipment Traffic Conf. v. 1.C.C., 725 F.2d 1442, 1447-48 (D.C. Cir. 1984) (" Tria-like
procedures are particularly appropriate for retrospective determination of specific facts . . . [while] [n]otice-and-
comment procedures . . . are especially suited to determining legislative facts and policy of general, prospective

applicability.").

80 Cf, F.C.C. v. National Citizens Committee for Broadcasting, 436 U.S. 775, 810 (1978) (*'[T]he weighing of
policies under the “public interest' standard is atask that Congress has delegated to the Commission in the first
instance.").

01 WAIT Radio, 418 F.2d at 1157.

2 Turrov. F.C.C., 859 F.2d 1498 (D.C.Cir. 1988).
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Bend Telephone.®®® Big Bend Telephone sets forth the following demonstrations necessary for a
waiver: " that the existing frequency alocation is not suited or is insufficient to accommodate the
applicant's requirements; that the frequencies requested are under-utililzed; that the proposed use
of the frequencies will not be detrimental to their assigned users; and that the public interest will
be served by a grant of the waiver."® Two of the Big Bend Telephone standards are relevant
here: that the proposed use of the frequencies will not be detrimental to their assigned users, and
that the public interest will be served by grant of the waiver. As discussed below, petitioners do
not meet these standards for waiver of our rules.

1. Effect on Assigned Users

391. Petitioners argue that the First NPRM was inconsistent in finding that the 28 GHz
frequency band was fallow while at the same time finding that grant of the waiver applications
would be detrimental to the assigned users of the 28 GHz band. First, we note that theBig Bend
Telephone standards require findings both that the frequencies are under-utilized and that the
proposed use of the frequencies will not be detrimental to their assigned users. InBig Bend
Telephone, the Commission found that the Broadcast Auxiliary frequencies at issue were lying
fallow, but we could not conclude that the proposed use of the frequencies would not be
detrimental to their assigned users because such use might foreclose future broadcast auxiliary
users.’®

392. Similarly, in our Order denying the petitions for waiver of our 28 GHz band rules,
we found that granting these petitions for waiver would be detrimental to the assigned users
defined as potential common carrier point-to-point applicants. We believe that the potential for
point-to-point applicants was not speculative because Harris had filed a petition for rulemaking
regquesting the Commission to channelize the 28 GHz band for manufacturers of point-to-point
equipment. The point-to-point manufacturing industry was prepared to begin developing
equipment for the band. Harris's petition was addressed in theFirst NPRM, but the
channelization proposed in the First NPRM was not consistent with that proposed by Harris. We
determined that point-to-point service was not the best use of the band, and proposed
redesignating the entire 2 gigahertz to be used for point-to-multipoint services.

393. By making this proposal, we would have removed the spectrum from availability to
point-to-point users except on the basis of case-by-case coordination. At a minimum, this was an
issue on which the Commission could expect to receive comments from point-to-point service

3 Big Bend Telephone Company, Inc. and Dell Telephone Cooperative, Inc., File Nos. 14850-CF-P-84 through
14949-CF-P-84, File Nos. 14811-CF-P-84 through 14848-CF-P-84 2, Memorandum Opinion and Order, 2 FCC Rcd
2413 (1986)(Big Bend Telephone).

604 |d. at 2414 (para. 13) (footnote omitted).

85 |d. at 2414 (para. 16).
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providers. Accordingly, in view of the interest expressed by point-to-point manufacturers, and
their request that channelization be proposed in a manner inconsistent with LM DS channelization,
it is obvious that granting waiver applicants requests would have been detrimental to the assigned

users, namely, potential point-to-point service providers and equipment manufacturers®®

394. In addition, we do not agree with Video/Phone's suggestion that gradual deployment
of service in the 28 GHz band would protect the interests of point-to-point licensees if any were
to be licensed in the band. Video/Phone's exhibit acknowledges that if we were to authorize any
point-to-point licensees in the 28 GHz band, they ultimately would have to be moved out of the
band to new spectrum as LMDS expands. In view of the facts that such spectrum has not been
identified, and neither have the policies for how the incumbents would be relocated to new
spectrum, we do not believe that this option is viable. Our experience with relocating incumbent
point-to-point microwave licensees for PCS has taught us that thisis not a procedure which we
would deliberately establish for the future.

395. Subsequent events have proven that the decision in theFirst NPRM was
appropriate. TIA and Harris have vigorously opposed our proposals with regard to point-to-point
servicesin the 28 GHz band throughout this proceeding. These point-to-point industry
representatives insist that the proposed LM DS rules are inconsistent with the parties preferred
method of operations. Such issues are more appropriately examined in the context of a
rulemaking than in the context of individual adjudicatory proceedings for hundreds of waiver
applications.

396. Moreover, athough not clearly foreseen in theFirst NPRM, there are other assigned
users of the 28 GHz band for whom grant of the waiver applications would have been detrimental.
Fixed satellite service uplinks are also authorized to be licensed in the 28 GHz band®’ The First
NPRM requested comment from fixed satellite service providers and many of them responded,
indicating their extensive plans for using this spectrum. These parties have indicated that their
plans are not able to be coordinated with point-to-point use®® Accordingly, subsequent events
have borne out the correctness of the Commission's finding that grant of the waiver applications

would have been detrimental to the assigned users of the band.

2. Evaluation of Public Interest Arguments

8% WWith the issuance of Hye Crest Management , only half of the 28 GHz band was authorized for point-to-multipoint
service in one metropolitan area. The remainder of the 28 GHz band was till available for point-to-point servicein all
other service areas.

7 47 CFR § 2.106.
%8 See, e.g., Hughes Commentsto First NPRM at 2. See also Hughes Comments to Third NPRM at 5; Orion

Commentsto Third NPRM at 2-3; Motorola Comments to Third NPRM at 5-6; Teledesic Comments to Third NPRM at
3.
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397. TheFirst NPRM also stated that the waiver applications were being denied because
of our conclusion that the existing point-to-point rules were not appropriate for the service
proposed by applicants, and it thus would not be in the public interest to grant the waivers
because such a grant would result in the offering of services on awidespread basis that were not
congruent with the existing licensing framework. For example, waiver applicants requested a
minimum of 1 gigahertz of spectrum each. The typical point-to-point application would request
only 6 megahertz of spectrum. Moreover, the geographic area to be covered normally would be
only that involved in the direct line between two directionalized antennas, rather than entire
metropolitan areas as proposed by waiver applicants. Grant of a point-to-point application would
not normally preclude grant of another application on the same frequency in the same geographic
area, since highly directionalized antennas can be coordinated so as not to cause interference to
one another.

398. On the other hand, grant of the waiver applications would have precluded another
applicant from using the same frequencies in an entire geographic area. Finally, mutually
exclusive applicants for Part 21 fixed microwave spectrum must be designated for comparative
hearing. Thisisthe only procedure available to choose among mutually exclusive waiver
applicants. Thus, the lottery procedures suggested by some petitioners could not have been
conducted without an additional rulemaking proceeding. In sum, the nature of the services sought
to be offered pursuant to the waiver applications, unlike point-to-point applications, raised a host
of issues that extended beyond the bounds of the services contemplated under the existing point-
to-point rules. We thus concluded that grant of the waivers would not serve the public interest,
and the parties seeking reconsideration of that conclusion present no facts or arguments that
cause usto alter our determination.

399. Petitioners contend that their applications should have been granted notwithstanding
the pendency of the rulemaking. Video/Phone in particular argues that, consistent with our
previous practice, we could have granted the applications subject to the outcome of the
rulemaking and subject to modification if the rulemaking resulted in parameters different from
those authorized in the conditional grant. None of the cases cited by Video/Phone proposes to
redesignate a large block of spectrum and to establish a new service comprised of a unique
combination of telecommunications services using new technology, asisthe case here. The
potential differences between the current point-to-point rules and the rules needed for the
proposed point-to-multipoint services involving both video distribution and telephony services
involve major issues such as eligibility standards for applicants, the configuration of geographic
service areas, the regulatory status of licensees, build-out requirements, and the technical
parameters of services offered by licensees. Such fundamental changes between old and new rules
could require extensive and fundamental changes to conditional licenses granted under earlier
rules. Such changes could serioudly disrupt service to the public, and therefore, would not be in
the public interest in this case.

400. Severa of the petitioners argue that bringing needed services to the public justifies
granting the applications subject to the outcome of the rulemaking. While it is true that the public
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interest is strong in facilitating the entry of competitors in the video distribution and telephony
markets, we believe that the public interest is better served by developing consistent rules for this
competitive entry through a notice and comment proceeding.

401. Some petitioners argue that grant of the waivers and the resulting deployment of
new technology would give practical experience with the services and give the United States a
““head start" with the new service, and that failing to do so would jeopardize the national interest
by delaying introduction of the new technology. We observe, however, that the single grant to
CedllularVision has provided some practical experience with the new technology, and other
manufacturers have proceeded with development of other types of LMDS technology®®
Moreover, the pendency of this rulemaking proceeding has served to stimulate both domestic and
foreign interest in LMDS in the 28 GHz band. Far from exerting a chilling effect, as some

commenters feared, the instant proceeding is regarded with interest around the world.
3. Claims Regarding Nature of Services and Types of Applicants

402. Individual waiver applicants claim that the unique qualities of their service proposals
justify their receiving a grant, even if most other such applications are not justified®® We have
never found, however, that local expertise is a necessary element for video distribution or the
provision of common carrier services. Local expertise is of some value in the cable television and
broadcast mass media, where licensees hold a public trust and must ensure that they serve the
locality in which they operate. No such requirement, however, is currently imposed on wireless
cable or telephony operators. In addition, petitioners proposing this criterion in support of a
waiver may have done so in the context of the lottery authority where local applicants were often
competing with hundreds of other applications. That situation is no longer a problem since we
have received competitive bidding authority. Accordingly, local presence or expertiseis not a
determining factor for waiver of our frequency designation rulesin this case.

403. In addition, the Joint Petitioners suggest that the issue of whether MMDS is
available in the area for which awaiver application has been filed should be afactor in evaluating
whether to grant the applications for waiver. While we appreciate that the Joint Petitioners
proposal was designed to bring video distribution service in some form to areas which might have
fallen outside an area of adequate signal strength from MM DS stations, we have chosen to
address this service issue through a rulemaking proceeding. We have redesigned the MMDS rules
and have already begun the licensing process for MMDS in BTAs?™ Thus, MM DS should be
more easily available to persons in the situation described by the Joint Petitioners.

8 Moreover, a number of manufacturers acquired experimental licensesin the 28 GHz band to test equipment
which they were developing.

610 See Gustine Petition at 3; M3ITC Petition at 2; CHT Petition at 3; UTPA Petition at 4.

&1 See Competitive Bidding MDS Report and Order .
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404. Two other parties suggest that their applications are unique and deserve separate
consideration. Gustine and UTPA argue that, because they are a municipality and an educational
institution, respectively, their waivers should be granted. We acknowledge the benefits that
petitioners proposals could bring to their areas, particularly UTPA's proposal for providing
distance education in the Rio Grande Valley through an arrangement with RioVision. On balance,
however, we do not believe it is necessary to grant these waiver requests in order to meet our
commitment to facilitating communications in education. Aswe have aready stated, we believe
that licensing of LM DS should be based on our newly adopted LM DS rules, rather than through
the granting of waivers of our prior licensing and service rules for use of spectrum in the 28 GHz
band. We believe that Gustine and UTPA will have the opportunity to obtain accessto LMDS
services by purchasing those services from acommercial LM DS licensee, by obtaining a 150
megahertz LMDS license within their BTA, or through the disaggregation or partitioning of an
LMDS icense. And, as noted in paragraph 306, supra, we reserve our right, in the future, to
adopt requirements to address these needs. Accordingly, we believe that the rules promulgated
herein will meet these petitioners needs and that granting their waiver requests would not be

appropriate.

405. Some petitioners propose that we use a variety of procedural cut-off methods to
distinguish among the waiver applications®? Without addressing our authority to institute
retroactive eligibility and application cut-off rules, we clarify that our statement in theFirst
NPRM regarding the large number of waiver applications would have been equally applicable if
only afew waiver applications had been filed. Any showing of further interest in point-to-
multipoint service in the 28 GHz band would have triggered our decision to institute a rulemaking
procedure to accommodate the new service®? Accordingly, limiting the number of waiver
applications that qualify for processing would not have reached the underlying problems

associated with the fundamental spectrum use issues raised by these applicants.

406. In sum, none of the petitions for reconsideration will be granted because (1) the
proposed use of frequencies was detrimental to the assigned users at the time they were filed; (2)
the applications do not meet the public interest standards followed by this Commission for waiver
of frequency designation; and (3) the unique offers of service or type of applicant do not outweigh
the countervailing public interest in the resolution of the fundamental service issues by rulemaking
proceeding rather than adjudication.

V. FIFTH NOTICE OF PROPOSED RULEMAKING

A. Introduction

612 See GEC Pdtition at 2; Video/Phone Petition at 11.

&3 Cf. Hye Crest Management , 6 FCC Rcd at 334 (para. 18).
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407. Inthe Order we are adopting today we have concluded that we will permit any
holder of an LMDS license to partition or disaggregate portions of its authorization. In the recent
Partitioning and Disaggregation Report and Order we expanded our rules to permit geographic
partitioning and disaggregation for broadband PCS licensees, and we sought comment on
geographic partitioning and spectrum disaggregation in the case of licensees holding cellular or
General Wireless Communications Service (GWCS) licenses®™

408. We have previously examined partitioning and disaggregation issues for other ser-
vices on a service-by-service basis. We presently permit, or are seeking comment on, geographic
partitioning and spectrum disaggregation for severa services,e.g., MDS® GWCS* 800 MHz
Specialized Mobile Radio (SMR) " paging,*® 38 GHz fixed point-to-point microwave 900
MHz SMR,*? and WCS.**

&4 Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Services Licensees, WT
Docket No. 96-148, Implementation of Section 257 of the Communications Act -- Elimination of Market Entry Barriers,
GN Docket No. 96-113, Report and Order and Further Notice of Proposed Rulemaking, FCC 96-474, paras. 93-113
(released Dec. 20, 1996) (Partitioning and Disaggregation Report and Order ).

&15 Competitive Bidding MDS Report and Order , 10 FCC Rcd at 9614-15 (paras. 46-47). Additionally, weimpose
unjust enrichment provisions for partitioning by small businesses to other businesses. See Amendment of Parts 21 and
74 of the Commission's Rules With Regard to Filing Proceduresin the Multipoint Distribution Service and in the
Instructional Television Fixed Service, MM Docket No. 94-131, Memorandum and Order on Reconsideration, 10 FCC
Rcd 13821, 13833 (paras. 69-70) (1995).

&6 Allocation of Spectrum Below 5 GHz Transferred from Federal Government Use, ET Docket No. 94-32, Second
Report and Order, 11 FCC Rcd 624, 665 (para. 105) (1995) (GWCS Second Report and Order ), recon. pending
(permitting rural telephone company partitioning).

&7 Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systemsin the 800
MHz Frequency Band, PR Docket No. 93-144, First Report and Order, Eighth Report and Order, and Second Further
Notice of Proposed Rule Making, 11 FCC Rcd 1463, 1576, 1578, 1580 (paras. 253, 257, 264) (1995) (800 MHz
Second FNPRM ) (requesting comment on partitioning and disaggregation).

&8 Revision of Part 22 and Part 90 of the Commission's Rules to Facilitate Future Development of Paging Systems,
WT Docket No. 96-18, Second Report and Order and Further Notice of Proposed Rulemaking, FCC 97-59 (released
Feb. 24, 1997).

&% Amendment of the Commission's Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, ET Docket No.
95-183, Notice of Proposed Rule Making and Order, 11 FCC Rcd 4930, 4942-43, 4972-73 (paras. 24, 89-90) (1995)
(38 GHz NPRM) (proposing partitioning for rural telephone companies, and seeking comment on whether partitioning
and disaggregation should be available to all licensees in the 37 GHz band).

20 Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200 Channels Outside the
Designated Filing Areas in the 896-901 M Hz and the 935-940 M Hz Bands Allotted to the Specialized Mobile Radio
Pool, PR Docket No. 89-553, Second Order on Reconsideration and Seventh Report and Order, 11 FCC Red 2639,
2711-12 (paras. 177-179) (1995) (900 MHz Second Reconsideration Order ) (adopting rural telephone company
partitioning). On September 20, 1996, American M obile Telecommunications Association, Inc., filed a Petition for
Rulemaking requesting the Commission to expand its rules to permit partitioning to include all 900 MHz SMR licenses
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409. We believe that it is necessary, as part of the next phase of our LM DS rulemaking,
to propose specific procedural, administrative, and operational rules to ensure effective
implementation of the general partitioning and disaggregation rules we have adopted today. Itis
our tentative view that a more complete delineation of these partitioning and disaggregation
mechanisms, which we hope to achieve in this rulemaking, will ensure realization of the
competitive benefits that are at the core of our partitioning and disaggregation policy®%

B. Discussion
1. In General

410. Inthis Fifth Notice of Proposed Rulemaking we will seek comment as to how
various requirements imposed on LM DS licensees (e.g., construction requirements) may be
modified if such licensees partition or disaggregate their authorization. We seek comment as to
whether partitioning of LM DS licenses should be permitted in a manner similar to the rules for
partitioning we have adopted for broadband PCS licensees. In addition, we seek comment as to
specific procedural, administrative, and operational rules under which LMDS licensees are
permitted to disaggregate their licensed spectrum.

411. Inthe following paragraphs we seek comment on specific aspects of partitioning and
disaggregation, which we will need to address in order to administer the general partitioning and
disaggregation rules for LM DS licensees that we have adopted in this Second Report and Order.
For example, we seek comment as to whether there are any technical or regulatory constraints
unigue to the LM DS service that would render any aspects of partitioning or disaggregation
impractical or administratively burdensome. Further, we recognize that there are special
competitive bidding issues, similar to those raised in the broadband PCS context, that must be
resolved if we permit partitioning and disaggregation for LMDS. We shall address those issues
separately in paragraphs 420 through 422, infra.

2. AvailableLicense Area

412. In the Partitioning and Disaggregation Report and Order, we found that allowing
partitioning of broadband PCS licenses along any service area defined by the parties is the most

and to permit spectrum disaggregation. See American Mobile Telecommunications Association, Inc., Files Petition for
Rulemaking to Expand Geographic Partitioning and Spectrum Disaggregation Provisions for 900 MHz SMR, Public
Notice, DA 96-1654 (released Oct. 4, 1996). That Petition for Rulemaking was incorporated into the 800 MHz
rulemaking proceeding, PR Docket No. 94-144, where similar

partitioning and disaggregation issues are being considered. 1d.

21 See WCS Report and Order.

622 See para. 145, supra.
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logical approach.’”? We concluded that allowing the parties to define the partitioned PCS service
areawould alow licensees to design flexible and efficient partitioning agreements which would
permit marketplace forces to determine the most suitable service areas. We also found that
requiring PCS partitioning along county lines was too restrictive and might discourage
partitioning.®

413. We have decided to base LM DS licenses on BTA geographic service areas, finding
that BTAs arelogical licensing areas for LMDS because they comprise areas within which
consumers have a community of interest. We tentatively conclude that a flexible approach to
partitioned areas, similar to the one we adopted for broadband PCS, is appropriate for LMDS.
We therefore propose to permit partitioning of LM DS licenses based on any license area defined
by the parties. We seek comment on this proposal, and in particular on whether there are any
technical or other issues unique to the LM DS service that might impede the adoption of aflexible
approach to defining the partitioned license area.

3. Minimum or Maximum Disaggr egation Standards

414. We seek comment as to whether we should augment our general rule permitting
disaggregation of LM DS spectrum in order to establish minimum disaggregation standards. We
seek to determine whether, given any unique characteristics of LM DS, technological and
administrative considerations warrant the adoption of such standards. We seek comment as to
whether we should adopt standards which would be flexible enough to encourage disaggregation
while providing a standard which is consistent with our technical rules and by which we would be
able to track disaggregated spectrum and review disaggregation proposals in an expeditious
fashion.

4. Combined Partitioning and Disaggregation

415. We seek comment regarding whether combined partitioning and disaggregation
should be permitted for LMDS. By ""combined" partitioning and disaggregation we refer to
circumstances in which alicensee would be authorized, for example, to obtain a license for a
portion of aBTA with only a portion of the 1,150 megahertz license or the 150 megahertz license
involved in the disaggregation of spectrum. As another example, the licensee could obtain a
license consisting of a partitioned portion of one or more other licenses held by other LMDS
providers and a disaggregated portion of one or more other licenses held by other LMDS
providers. We tentatively conclude that we should permit such combinations in order to provide
carriers with the flexibility they need to respond to market forces and demands for service relevant
to their particular locations and service offerings.

623 Partitioning and Disaggregation Report and Order , at para. 24.

624 |d. at paras. 23-24.
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5. Construction Requirements

416. Inthe Order we have adopted today we have promulgated a performance standard
under which a licensee must make a showing of substantial service at the end of the license
term.®” |n the case of partitioned LM DS licenses, we propose that the partitionee must certify
that it will satisfy the same construction requirements as the original licensee. The partitionee
then must meet the prescribed service requirements in its partitioned area while the partitioner is
responsible for meeting those requirements in the area it has retained.

417. Inthe case of disaggregated LMDS licenses, we propose to adopt rulesfor LMDS
licensees similar to those disaggregation certification rules we have adopted for broadband
PCS.% Under such a certification approach, the disaggregating parties would be required to
submit a certification, signed by both the disaggregator and disaggregatee, stating whether one or
both of the parties will retain responsibility for meeting the performance requirement for the
LMDS market involved. If one party takes responsibility for meeting the performance
requirement, then actual performance by that party would be taken into account in a renewal
proceeding at the end of the license term, but such performance would not affect the status of the
other party's license. If both parties agree to share the responsibility for meeting the performance
requirement, then the performance of each of the parties would be taken into account in the
respective renewal proceedings.

6.License Term

418. Inthe Order we have adopted today we established a 10-year license term for
LMDS licenses. In this Fifth Notice of Proposed Rulemaking we are proposing that LMDS
licensees should be eligible for alicense renewal expectancy based upon the criteria established in
Section 22.940(a) of the Commission's Rules®’

419. In the Partitioning and Disaggregation Report and Order, we found that allowing
parties acquiring a partitioned license or disaggregated spectrum to ~re-start” the license term
from the date of the grant of the partial assignment application could allow parties to circumvent
our established license term rules and unnecessarily delay service®® We seek comment asto
whether our LM DS rules should similarly provide that parties obtaining partitioned LMDS
licenses or disaggregated spectrum hold their license for the remainder of the original licensee's

10-year license term. In addition, we seek comment as to whether LM DS partitionees and

625 See paras. 266-272, supra.
626 Partitioning and Disaggregation Report and Order , at paras. 61-63.
%27 47 CFR § 940(a).

628 Partitioning and Disaggregation Report and Order , at para. 77.



Federal Communications Commission FCC 97-82

disaggregatees should be afforded the same renewal expectancy as we have proposed for other
LMDS licensees. We tentatively conclude that limiting the license term of the partitionee or
disaggregatee is necessary to ensure that there is maximum incentive for parties to pursue
available spectrum as quickly as practicable.

7. Competitive Bidding I ssues

420. Competitive bidding issues similar to those in broadband PCS arise in the context of
LMDS partitioning and disaggregation. Our competitive bidding rules for the LMDS service
include provisions for installment payments and bidding credits for small businesses and
businesses with average annual gross revenues not exceeding $75 million. We also adopted rules
to prevent unjust enrichment by such entities that seek to transfer licenses obtained through use of
one of these special benefits.

421. We tentatively conclude that LM DS partitionees and disaggregatees that would
qualify for installment payments should be permitted to pay theirpro rata share of the remaining
Government obligation through installment payments. We seek comment on this tentative
conclusion. We further invite comment as to the exact mechanisms for apportioning the re-
maining Government obligation between the parties and whether there are any unique circum-
stances that would make devising such a scheme for LM DS more difficult than for broadband
PCS. Since LMDS service areas are alotted on a geographic basis, in amanner similar to
broadband PCS, we propose using population as the objective measure to calculate the relative
value of the partitioned area and amount of spectrum disaggregated as the objective measure for
disaggregation, and we seek comment on this proposal.

422. \We seek comment regarding whether to apply unjust enrichment rules to small
business LMDS licensees, or LMDS licensees with average annual gross revenues not exceeding
$75 million, that partition or disaggregate to larger businesses. Commenters should address how
to calculate unjust enrichment payments for LM DS licensees paying through installment payments
and those that were awarded bidding credits that partition or disaggregate to larger businesses.
Commenters should address whether the unjust enrichment payments should be calculated on a
proportional basis, using population of the partitioned area and amount of spectrum disaggregated
as the objective measures. We propose using methods similar to those adopted for broadband
PCS for calculating the amount of the unjust enrichment payments that must be paid in such
circumstances, and we seek comment on this proposal #%

8. Licensing Issues

423. We propose that all LMDS licensees who are parties to disaggregation or parti-
tioning arrangements must comply with our technical and service rules established in the Order we

2 Seeid. at paras. 34-35.
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are adopting today. We aso propose that coordination and negotiation among licensees must be
maintained and applied in licensing involving disaggregated or partitioned licenses.

424. \We propose to treat the disaggregation and partitioning of LM DS licenses to be
types of assignments requiring prior approval by the Commission. We therefore propose to
follow existing assignment procedures for disaggregation and partitioning®® Under this proposal,
the licensee must file FCC Form 702 signed by both the licensee and qualifying entity. The
qualifying entity would also be required to file an FCC Form 430 unless a current FCC Form 430

is aready on file with the Commission.
V. PROCEDURAL MATTERS
A. Regulatory Flexibility Analyses

425. The Initial Regulatory Flexibility Analysis, as required by Section 603 of the
Regulatory Flexibility Act®* is set forth in Appendix C. The Commission has prepared the Initial
Regulatory Flexibility Analysis of the expected impact on small entities of the proposals suggested
in the Fifth Notice of Proposed Rulemaking. Written public comments are requested on the Initial
Regulatory Flexibility Analysis. In order to fulfill the mandate of the Contract with America
Advancement Act of 1996 regarding the Final Regulatory Flexibility Anaysis, we ask a number of
guestionsin our Initial Regulatory Flexibility Analysis regarding the prevalence of small busi-
nesses in the local exchange and MV PD industries.

426. Comments on the Initial Regulatory Flexibility Analysis must be filed in accordance
with the same filing deadlines as comments on the Fifth Notice of Proposed Rulemaking, but they
must have a separate and distinct heading designating them as responses to the Initial Regulatory
Flexibility Analysis. The Secretary shall send a copy of the Fifth Notice of Proposed Rulemaking,
including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the
Small Business Administration in accordance with Section 603(a) of the Regulatory Flexibility
Act.®

427. The Fina Regulatory Flexibility Analysis, as required by Section 604 of the Regu-
latory Flexibility Act®* is set forth in Appendix D.

B. Paperwork Reduction Analyses

5 See 47 CFR § 101.56.
%1 5.S.C. §603.
52 51.S.C. § 603(a).

8% 5U.S.C. §604.
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428. The Second Report and Order imposes new or modified information collection
requirements applicable to the public. The Fifth Notice of Proposed Rulemaking contains pro-
posed information collection requirements applicable to the public. Aspart of our continuing
effort to reduce paperwork burdens, we invite the general public to take this opportunity to com-
ment on the information collections contained in the Second Report and Order and the Fifth
Notice of Proposed Rulemaking, as required by the Paperwork Reduction Act of 1995

429. Public and agency comments regarding the information collections contained in the
Fifth Notice of Proposed Rulemaking are due on or before 60 days after the publication of the
Fifth Notice of Proposed Rulemaking in the Federal Register.

430. Written comments by the public on the new or modified information collections
contained in the Second Report and Order are due on or before 30 days after publication of the
Second Report and Order in the Federal Register. Written comments must be submitted by OMB
on the proposed or modified information collections on or before 60 days after publication of the
Second Report and Order in the Federal Register.

431. Comments submitted in accordance with paragraph 429 or 430, supra, should
address:

m Whether the collection of information is necessary for the proper performance of the
functions of the Commission, including whether the information shall have practical utility.

®m The accuracy of the Commission's burden estimates.
®m \Ways to enhance the quality, utility, and clarity of the information collected.

® Ways to minimize the burden of the collection of information on the respondents, including
the use of automated collection techniques or other forms of information technology.

432. In addition to filing the comments specified in paragraph 429, supra, with the Secre-
tary, a copy of any such comments on the information collections contained herein should be sub-
mitted to Dorothy Conway, Federal Communications Commission, Room 234, 1919 M Street,
N.W., Washington, D.C. 20554, or viathe Internet to dconway@fcc.gov. In addition to filing
the comments specified in paragraph 430, supra, with the Secretary, a copy of any such comments
on the information collections contained herein should be submitted to Dorothy Conway, and to
Timothy Fain, OMB Desk Officer, 10236 NEOB, 725 - 17th Street, N.W., Washington, D.C.
20503 or viathe Internet at fain_t@al.eop.gov. For additional information regarding the informa-
tion collections contained herein, contact Dorothy Conway.

C. Ex Parte Presentations

4 pub. L. No. 104-13.
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433. The Fifth Notice of Proposed Rulemaking is a non-restricted notice and comment
rulemaking proceeding. Ex parte presentations are permitted, provided they are disclosed as
provided in Commission rules. See generally Sections 1.1202, 1.1203, and 1.1206(a) of the
Commission's Rules®®

D. Pleading Dates

434. Pursuant to applicable procedures set forth in Sections 1.1415 and 1.419 of the
Commission's Rules®* interested parties may file comments to the Fifth Notice of Proposed
Rulemaking on or before April 21, 1997, and reply comments on or before May 6, 1997. All
relevant and timely comments will be considered by the Commission before final action istaken in
this proceeding. To file formally in this proceeding, participants must file an original and five
copies of all comments, reply comments, and supporting comments. If participants want each
Commissioner to receive a persona copy of their comments, an original and nine copies must be
filed. Comments and reply comments should be sent to Office of the Secretary, Federal Com-
munications Commission, Washington, D.C. 20554. Comments and reply comments will be avail-
able for public inspection during regular business hours in the FCC Reference Center (Room 239)
of the Federa Communications Commission, 1919 M Street, N.W., Washington, D.C. 20554.

E. Further Information

435. For further information concerning this rulemaking proceeding contact Bob James,
Private Wireless Division, at (202) 418-0680, Mark Bollinger or Jay Whaley, Auctions Division,
at (202) 418-0660, Auctions Division, or Joseph Levin or Jane Phillips, Policy Division, at (202)
418-1310, Wireless Telecommunications Bureau, Federa Communications Commission, Wash-
ington, D.C. 20554.

VI.ORDERING CLAUSES
436. 1T IS ORDERED that the actions of the Commission herein ARE TAKEN pursuant to
Sections 4(i), 257, 303(r), and 309(j) of the Communications Act of 1934, 47 U.S.C. 88 154(i),
257, 303(r), 309()).

437. IT ISFURTHER ORDERED that the Commission's Rules ARE AMENDED as set forth
in Appendix A, effective 60 days after publication of this Order in the Federa Register.

438. IT ISFURTHER ORDERED that the Petitions for Reconsideration of the Memorandum
Opinion and Order in Application of Hye Crest Management, Inc., for License Authorization in

6% 47 CFR §§ 1.1202, 1.1203, 1.1206(a).

8% 47 CFR §§ 1.1415, 1.419.
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the Point-to-Point Microwave Radio Service in 27.5-29.5 GHz Band and Request for Waiver of
the Rules, File No. 10380-CF-P-88, filed by the University of Texas-Pan American, RioVision of
Texas, Inc., the City of Gustine, California, Video/Phone Systems, Inc., Northeast Wireless, High
Band Broadcasting Corporation, FM Video Broadcasters, Western Sierra Bancorp, M3 Illinois
Telecommunications Corporation, Perry W. Haddon as President of GHz Equipment Company;
Connecticut Home Theater Corporation, Alliance Associates, Stevan A. Birnbaum, BMW
Associates, Joseph B. Buchwald, Celltel Communications Corporation, Linda Chester, Thomas
F. Clark, the Committee to Promote Competition in the Cable Industry, Arnold Cornblatt, CT
Communications Corporation, Evanston Transmission Company, Judy Feinberg, Lawrence
Fraiberg, Freedom Technologies, Inc., Rosalie Y. Goldberg, Harry A. Hall, LIoyd Hascoe, L.D.H.
International, Inc., Paul R. Likins, William Lonergan, Herbert S. Meeker, James L. Melcher,
Frederick Myers, Frederick M. Peyser, PMJ Securities, Inc., Robert E. La Blanc Associates, Inc.,
Jeanne P. Robertson, Sanford Robertson, Robert Rosenkranz, R& R Telecommunications
Partners, SCNY Communications, Inc., Seaview Telesystems Partners, Lewis W. Siegel, Michael
S. Siegel, Kim Sloan, SMC Associates, Charles D. Snelling, Telecom Investment Corp., Tele-
communications/Haddock Investors, Video Communications Corporation, Diane Wechdler, and
Ivan Wolff ARE DENIED.

439. IT ISFURTHER ORDERED that Local Multipoint Distribution Service licensees
SHALL ATTACH appropriate |abels to every subscriber transceiver antenna and provide notice
to users regarding the potential hazard of remaining within the Maximum Permissible Exposure
separation distance of these high gain antennas, as indicated herein.

440. 1T ISFURTHER ORDERED, that, effective upon adoption of this Order, applications
WILL NOT BE ACCEPTED for filing under Part 101 of the Commission's Rules either for new
services or for license modifications in the 31 GHz band, except those filed by incumbent city li-
censees and private business users pursuant to the terms of this Order, and that all such applica-
tions for license modifications SHALL BE FILED no later than 15 days following the effective
date of this Order.

441. 1T ISFURTHER ORDERED that the applications filed for authorization to operate
under the existing licensing rules for the 31,000-33,000 MHz band and pending review under the
existing rules SHALL BE DISMISSED, and applicants that submitted filing fees with the
applications SHALL BE REFUNDED.

442. 1T ISFURTHER ORDERED that, pursuant to Section 1.402(h) of the Commission's
Rules,®*” the Chief, Office of Engineering and Technology, SHALL SELECT apanel of expertsto
review the specific technologies set forth in the pioneer preference request that was filed by the

%7 47 CFR § 1.402(h).
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Suite 12 Group, on September 23, 1991, as amended on November 19, 1991, and that was ac-
cepted and placed on Public Notice on December 16, 19915

443. 1T ISFURTHER ORDERED that, pursuant to Section 5(c) of the Communications Act
of 1934,°* the Chief, Wireless Telecommunications Bureau, IS GRANTED DELEGATED AU-
THORITY to implement and modify auction procedures in the Local Multipoint Distribution
Service, including the general design and timing of the auction; the number and grouping of
authorizations to be offered in a particular auction; the manner of submitting bids; the amount of
bid increments; activity and stopping rules; and application and payment requirements, including
the amount of upfront payments; and to announce such procedures by Public Notice.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

&% Suite 12 Group, Petition, RM 7872, PP-22, Public Notice, Report No. 21049, released Dec. 16, 1991; see First
NPRM, 8 FCC Rcd at 565 (para. 56).

59 47 U.S.C. § 155(C).
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APPENDIX A

Final Rules

Part 1 of Title 47 of the Code of Federal Regulations is amended as follows:
Part 1 - PRACTICE AND PROCEDURE
1. The authority citation for Part 1 continues to read as follows:
AUTHORITY: 47 U.S.C. 88 151, 154, 303 and 309(j), unless otherwise noted.

2. Section 1.1307 is amended by adding a new entry at the end of Table 1 in paragraph (b)(1) as
follows:

§1.1307 Actionswhich may have a significant environmental effect, for which Environ-
mental Assessments (EAS) must be prepared.

* % k % %
TRANSMITTERS, FACILITIES, AND OPERATIONS SUBJECT TO
ROUTINE ENVIRONMENTAL EVALUATION
Service (Title 47 CFR Rule Part) Evaluation required if:
E = E =
Local Multipoint Distribution Service Non-rooftop antennas: Height above ground level
(subpart L of part 101) to radiation center < 10 m

and power = 1640 W
EIRP

Rooftop antennas: Power = 1640 W EIRP

LMDS licensees are required to attach a label to
subscriber transceiver antennas that (1) provides
adequate notice regarding potential radio frequency
safety hazards, e.g., information regarding the safe
minimum separation distance required between users
and transceiver antennas; and (2) references the
applicable FCC radio frequency emission guidelines
contained in FCC OST Bulletin 65, 2d Edition.

Subpart Q or Part 1 of Subchapter A of Chapter | of Title 47 of the Code of Federal Regulations
is amended as follows:
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PART 1-PRACTICE AND PROCEDURE
3. Section 1.77 is amended by revising paragraph (i) to read as follows:
8§1.77 Detailed application procedures, crossreferences

* %k k % %

() Rules governing applications for authorizations in the Common Carrier and Private Radio
terrestrial microwave services and Local Multipoint Distribution Services are set out in Part 101.

4. Section 1.2102 is amended by adding paragraph (8)(9) as follows:
§1.2102 Eligibility of applicationsfor competitive bidding.
(@) * * *
(9) Local Multipoint Distribution Service (LMDS) (see 47 CFR Part 101).
Part 2 of Chapter | of Title 47 of the Code of Federa Regulations is amended as follows:

5. Section 2.106 is amended by revising Column 6 for the entries 27.5-29.5 GHz and 31.0-31.3
GHz to read as follows:

§2.106 Tableof Frequency Allocations.

APPENDIX A :: PAGE 2
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Part 74 of Chapter | of Title 47 of the Code of Federal Regulations is amended as follows:

6. In 8 74.602, paragraph (h) is removed and paragraphs (i) and (j) are redesignated as para-
graphs (h) and (i).

Part 78 of Chapter | of Title 47 of the Code of Federal Regulations is amended as follows:

7. In 8 78.18, paragraph (a)(5) is removed and paragraphs (a)(6) through (a)(8) are renumbered
as paragraphs (a)(5) through (a)(7).

Part 95 of Chapter | of Title 47 of the Code of Federal Regulations is amended as follows:

8. In §95.1, paragraph (b) is removed and paragraph (c) is redesignated as (b).

Part 101 of Chapter | of Title 47 of the Code of Federal Regulations is amended as follows:
PART 101 - FIXED MICROWAVE SERVICE

9. The authority citation for Part 101 continues to read as follows:

AUTHORITY: 47 U.S.C. 88 154, 303, 309(j), unless otherwise noted.

10. Section 101.1 is amended by revising paragraph (a) to read as follows:

8§101.1  Scopeand authority.

(@) The purpose of the rulesin this part is to prescribe the manner in which portions of the
radio spectrum may be made available for private operational, common carrier, and Local

Multipoint Distribution Service fixed, microwave operations that require transmitting facilities on
land or in specified offshore coastal areas within the continental shelf.

* % k % %

11. Section 101.3 is amended by revising the two paragraphsin alphabetical order to read as fol-
lows:

* % k % %

Local Multipoint Distribution Service Hub Station. A fixed point-to-point or point-to-multipoint
radio station in a Local Multipoint Distributution Service System that provides one-way or two-
way communication with Local Multipoint Distribution Service Subscriber Stations.

APPENDIX A :: PAGE 4
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* %k k % %

Local Multipoint Distribution Service System. A fixed point-to-point or point-to-multipoint radio
system consisting of Local Multipoint Distribution Service Hub Stations and their associated
Loca Multipoint Distribution Service Subscriber Stations.

* % k % %

12. Section 101.5 is amended by revising paragraph (d) to read as follows:

§101.5  Station authorization required.

* % k % %

(d) For stations authorized under Subpart H (Private Operational Fixed Point-to-Point
Microwave Service), Subpart | (Common Carrier Fixed Point-to-Point Microwave Service), and
Subpart L (Local Multipoint Distribution Service), construction of new or modified stations may
be initiated prior to grant of an authorization. As a condition to commencing construction under
this subparagraph (d), the Commission may, at any time and without hearing or notice, prohibit
such construction for any reason. Any construction conducted hereunder is at the applicant's sole
risk.

13. Section 101.11 is amended by revising paragraph (a) to read as follows:
8§101.11 Filing of applications, fees, and number of copies.

(a) Part 1 of this chapter contains information on application filing procedures and
requirements for all services authorized under this part. All filings, unless they are filed
electronically, must include the original application plus one copy. Instructions for electronic
filing will be provided by public notice.

14. Section 101.15 is amended by revising paragraph (a) to read as follows:
§101.15 Application formsfor common carrier fixed stations.

(a) New or modified facilities. Except for Local Multipoint Distribution Service in Subpart
L, FCC Form 415 must be submitted and a license granted for each station. FCC Form 415 also
must be submitted to amend any license application, to modify any license pursuant to 8§

101.57(a) and 101.59, and to notify the Commission of modifications made pursuant to 8 101.61.
Cancellation of alicense may be made by letter.

APPENDIX A :: PAGE 5
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* %k k % %

15. Section 101.19 is amended by revising paragraph (a)(5) to read as follows:
§101.19 General application requirements.

* %k k % %

(a)***

* % k % %

(5 Show compliance with the special requirements applicable to each radio service and
make al special showings that may be applicable (e.g., those required by 88 101.103(d), 101.701,
101.1001-101.1015, etc.).

16. Section 101.21 is amended by revising the introduction and adding paragraph (g) as follows:
§101.21 Technical content of applications

Applications, except FCC Form 175, must contain all technical information required by the
application form and any additional information necessary to fully describe the proposed facilities
and to demonstrate compliance with all technical requirements of the rules governing the radio

service involved (see Subparts C, F, G, 1, J, and L, as appropriate). The following paragraphs
describe a number of technical requirements.

* %k k % %

(g) Each application in the Local Multipoint Distribution Service must contain al technical
information required by FCC Form 600 and any other applicable form or associated Public
Notices and by any applicable rulesin this part and Subpart L.

17. Section 101.29 is amended by revising paragraph (a) to read as follows:
§101.29 Amendment of pending applications.

(@ Any pending application may be amended as a matter of right if the application has not
been designated for hearing, or for comparative evaluation pursuant to 8 101.51, or for the

APPENDIX A :: PAGE 6



Federal Communications Commission FCC 97-82

random selection process, or is not subject to the competitive bidding process, provided,
however, that the amendments must comply with the provisions of 8 101.41 as appropriate.

18. Section 101.35 is amended by adding paragraph (e) as follows:
8§101.35 Preliminary processing of applications.

* % k % %

(e) Competitive bidding applications will be processed pursuant to part 1, subpart Q, of this
chapter and subpart M of this part.

19. Section 101.37 is amended by revising paragraph (a) and adding paragraph (e) to read as
follows:

§101.37 Public notice period.
(a) Atregular intervals, the Commission will issue a public notice listing:

(2) The acceptance for filing of common carrier applications, Local Multipoint Distribution
Service applications, and major amendments thereto;

(2) Significant Commission actions concerning these applications;

(3) Thereceipt of common carrier applications and Loca Multipoint Distribution Service
applications for minor modifications made pursuant to § 101.59;

(4) Information which the Commission in its discretion believes of public significance; and
(5) specid environmental considerations as required by Part 1 of this chapter.
(e) Paragraphs (a) through (c) of this section shall not apply to FCC Form 175.

20. Section 101.45 is amended to revise the introduction to paragraph (b) as follows:

* % k % %
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(b) A common carrier application, except in the Local Multipoint Distribution Service, will be
entitled to be included in a random selection process or to comparative consideration with one or
more conflicting applications only if:

* %k k % %

21. Section 101.47 is amended by revising the introduction of paragraph (f) to read as follows:

8§101.47 Consideration of applications.

* % k % %

(f) Except with respect to applications subject to Subpart L of this part, whenever the public
interest would be served thereby, the Commission may grant one or more mutually exclusive
applications expressly conditioned upon final action on the applications, and then either conduct a
random selection process (in specified services under this rule part), designate al of the mutually
exclusive applications for aformal evidentiary hearing or (whenever so requested) follow the
comparative evaluation procedures of 8 101.51, as appropriate, if it appears:

22. Section 101.57 is amended by revising paragraph (a) to read as follows:
8101.57 Modification of station license.

(@)(1) Except as provided in 8§ 101.59, and except in the case of licenses authorized for
operation in the 31,000-31,300 MHz band prior to March 11, 1997, and except in the Local
Multipoint Distribution Service as provided in § 101.61(c)(10), no modification of alicense issued
pursuant to this part (or the facilities described thereunder) may be made except upon application
to the Commission.

(2) Notwithstanding the provisions of subparagraph (1) of this paragraph, licensees (other
than licensees in the Local Television Transmission Service) authorized to operate in the 31,000-
31,300 MHz band prior to March 11, 1997, may submit applications to the Commission for
modification of such licenses not later than the end of the 15-day period following [the effective
date of thisrule].

23. Section 101.59 is amended by revising paragraphs (a) and (b)(1) to read as follows:
810159 Processing of applications for facility minor modifications.

(a) Exceptinthe Local Multipoint Distribution Service as provided in § 101.61(c)(10),
unless an applicant is notified to the contrary by the Commission, as of the twenty-first day
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following the date of public notice, any application that meets the requirements of paragraph (b)
of this section and proposes only the change specified in paragraph (c) of this section will be
deemed to have been authorized by the Commission.

(b) An application may be considered under the procedures of this section only if:

(1) Itisinthe Private Operationa Fixed Point-to-Point Microwave, Common Carrier Fixed
Point-to-Point Microwave, Local Television Transmission, Digital Electronic Message Services,
and Local Multipoint Distribution Services,

* %k k % %

24. Section 101.61 is amended by revising paragraph (b)(3), adding paragraphs (c)(9) and (10),
and revising paragraph (d) to read as follows:

8§101.61 Certain modifications not requiring prior authorization.

* %k k % %

(b) Licensees of fixed stations in the Private Operational Fixed Point-to-Point Microwave,
Common Carrier Fixed Point-to-Point Microwave, Local Television Transmission, Digital
Electronic Message Services, and Local Multipoint Distribution Services may make the facility
changes listed in paragraph (c) of this section without obtaining prior Commission authorization,
if:

* % k % %

(3) The Commission is notified of changes made to facilities by the submission of a complet-
ed FCC Form 415 within 30 days after the changes are made, except that licensees in the Local
Multipoint Distribution Service must notify the Commission by the submission of a completed
FCC Form 600 within 30 days or, if the change is subject to § 101.305(b) or 101.305(c), within
the time periods required in those subparts.

* %k k % %

(C * k% %

(9) Inthe Local Multipoint Distribution Service, changes in regulatory status from common
carrier to non-common carrier status or non-common carrier to common carrier status, or from
the addition of common carrier or non-common carrier status to an existing license in order to be
authorized to provide both common carrier and non-common carrier services,; except that changes
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that result in the discontinuance, reduction, or impairment of the existing service are subject to the
requirements of § 101.305(b) and (c).

(20) In the Loca Multipoint Distribution Service, the addition, removal, or relocation of
facilities within the area authorized by the license, except as provided in § 101.1009.

(d) Licensees may notify the Commission of permissible changes or correct erroneous infor-
mation on a license not involving a mgor change (.e., a change that would be classified as a
major amendment as defined by 8§ 101.29) without obtaining prior commission approval by filing
FCC Form 415, except in Local Multipoint Distribution Service by filing FCC Form 600.

25. Section 101.63 is amended by revising paragraph (a) to read as follows:
§101.63 Period of construction; certification of completion of construction.

(@) Each station, except in the Local Multipoint Distribution Services, authorized under this
part must be in operation within 18 months from the initial date of grant. Modification of an

operational station must be completed within 18 months of the date of grant of the applicable
modification request.

* % k % %

26. Section 101.101 is amended by revising the table entries for the 27,500-29,500 MHz and
31,000-31,300 MHz bands and by adding below the table aline for LM DS in aphabetical order to
read as follows:

§101.101 Frequency availability.
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FREQUENCY RADIO SERVICE
BAND (MHz)
COMMON PRIVATE BROADCAST | OTHER NOTES
CARRIER RADIO AUXILIARY (Parts 15, 21,
(Part 101) (Part 101) (Part 74) 24, 25, 74,
78 & 100)
27,500-28,350 LMDS
29,100-29,250 LMDS SAT
31,000-31,300 CC LMDS OFS FIM/TF
LTTS
* % % % %

ITFS: Instructional Television Fixed Service -- (Part 74)

LMDS: Loca Multipoint Distribution Service (including non-common carrier and common carrier services) -- (Part
101, Subpart L)

LTTS: Loca Television Transmission Service -- (Part 101, Subpart J)

* % k % %

27. Section 101.103 is amended by revising paragraph (b) and adding new paragraphs (g) and (h)
to read asfollows:

§101.103 Frequency coordination procedures.

* %k k % %

(b)(1) Operationsin the bands 31,000-31,075 MHz and 31,225-31,300 MHz licensed prior
to March 11, 1997, were licensed on an unprotected basis and are subject to harmful interference
from similarly licensed operations in that band.

(i) Operations licensed in the Local Mulitpoint Distribution Service and those operations li-
censed prior to March 11, 1997, except in the Local Television Transmission Service, operating in
these bands are equally protected against harmful interference from each other.

(i) Inthe case of operations licensed prior to March 11, 1997, except in the Local Television
Transmission Service, that are licensed on a point-to-radius basis, LM DS licensees shall be subject
to the protection requirement established in this section in the case of existing links operated by
such licensees, and in the case of links added by such licensees in the future in accordance with
the terms of their point-to-radius licenses.

APPENDIX A :: PAGE 11



Federal Communications Commission FCC 97-82

(iif) An LMDS licensee may not initiate operations within the point-to-radius area licensed to
an operator (other than an operator in the Local Television Transmission Service) prior to March
11, 1997, even if such operator has not initiated operations to the fullest extent of the license. An
LMDS licensee, however, may initiate operations at the border of such operator's license area
without prior coordination if the LM DS licensee's operations would not cause harmful
interference to the other operator's existing operations.

(iv) An operator (other than an operator in the Loca Television Transmission Service)
licensed on a point-to-radius basis prior to March 11, 1997, may add additional stations within its
license area. Such operator shall coordinate with any affected LMDS licensee if its new
operations might cause harmful interference to the existing operations of such LMDS licensee.

(v) Operations licensed prior to March 11, 1997, on a point-to-point basis may not be
extended or otherwise modified through the addition of point-to-point links. Such operations
shall be limited to the use of frequency pairs licensed as of March 11, 1997. Operations licensed
in the Local Television Transmission Service as of March 11, 1997, may continue to operate, but
such operators may not expand existing operations nor initiate new operations.

(2) Operationsin the 31,075-31,225 MHz band licensed prior to March 11, 1997, shall
receive no protection against harmful interference from authorized operations in the Local
Multipoint Distribution Service in that band.

* % k % %

(g) Licensees operating in Basic Trading Areas authorized in the Local Multipoint
Distribution Service.

(1) When the transmitting facilitiesin aBasic Trading Area (BTA) are to be operated in the
bands 27,500-28,350 MHz; 29,100-29,250 MHz; and 31, 000-31,300 MHz and the facilities are
located within 20 kilometers of the boundaries of a BTA, each licensee must complete the
frequency coordination process of subsection 101.103(d)(2) with respect to neighboring BTA
licensees that may be affected by its operations prior to initiating service. In addition, all licensed
transmitting facilities operating in the bands 31,000-31,075 MHz and 31,225-31,300 MHz and
located within 20 kilometers of neighboring facilities must complete the frequency coordination
process of § 101.103(d)(2) with respect to such authorized operations before initiating service.

(2) Response to notification should be made as quickly as possible, even if no technical prob-
lems are anticipated. Any response to notification indicating potentia interference must specify
the technical details and must be provided to the applicant, either electronically or in writing,
within the 30-day notification period. Every reasonable effort should be made by all licensees to
eliminate al problems and conflicts. If no response to notification is received within 30 days, the
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licensee will be deemed to have made reasonable efforts to coordinate and commence operation
without aresponse. The beginning of the 30-day period is determined pursuant to subsection
101.103(d)(v).

(h) Special requirements for operationsin the band 29,100-29,250 MHz

(2)(i) Local Multipoint Distribution Service (LMDS) receive stations operating on frequen-
ciesin the 29,100-29,250 MHz band within a radius of 75 nautical miles of the geographic coordi-
nates provided by a non-GSO-M SS licensee pursuant to 88 101.113(c)(2) or (c)(3)(i) (the
““feeder link earth station complex protection zone") shall accept any interference caused to them
by such earth station complexes and shall not claim protection from such earth station complexes.

(i) LMDS licensees operating on frequencies in the 29,100-29,250 MHz band outside a
feeder link earth station complex protection zone shall cooperate fully and make reasonable
efforts to resolve technical problems with the non-GSO M SS licensee to the extent that trans-
missions from the non-GSO M SS operator's feeder link earth station complex interfere with an
LMDS receive station.

(2) No more than 15 days after the release of a public notice announcing the commencement
of LMDS auctions, feeder link earth station complexes to be licensed pursuant to 8§ 25.257 of this
chapter shall be specified by a set of geographic coordinates in accordance with the following
requirements. no feeder link earth station complex may be located in the top eight (8) metro-
politan statistical areas (M SAS), ranked by population, as defined by the Office of M anagement
and Budget as of June 1993, using estimated populations as of December 1992; two (2)
complexes may be located in MSAs 9 through 25, one of which must be Phoenix, AZ (for a
complex at Chandler, AZ); two (2) complexes may be located in MSAs 26 to 50; three (3)
complexes may be located in MSAs 51 to 100, one of which must be Honolulu, Hawaii (for a
complex at Waimea); and the three (3) remaining complexes must be located at least 75 nautical
miles from the borders of the 100 largest MSAs or in any M SA not included in the 100 largest
MSAs. Any location alotted for one range of MSAs may be taken from an MSA below that
range.

(3)(i)) Any non-GSO MSS licensee may at any time specify sets of geographic coordinates
for feeder link earth station complexes with each earth station contained therein to be located at
least 75 nautical miles from the border of the 100 largest MSAs.

(it) For purposes of subsection (h)(3)(i), non-GSO M SS feeder link earth station complexes
shall be entitled to accommodation only if the affected non-GSO M SS licensee preapplies to the
Commission for afeeder link earth station complex or certifies to the Commission within sixty
days of receiving a copy of an LM DS application that it intends to file an application for afeeder
link earth station complex within six months of the date of receipt of the LM DS application.
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(iii) 1f said non-GSO MSS licensee application isfiled later than six months after certification
of the Commission, the LM DS and non-GSO M SS entities shall still cooperate fully and make
reasonable efforts to resolve technical problems, but the LMDS licensee shall not be obligated to
re-engineer its proposal or make changesto its system.

(4) LMDS licensees or applicants proposing to operate hub stations on frequenciesin the
29,100-29,250 MHz band at locations outside of the 100 largest M SAs or within a distance of
150 nautical miles from a set of geographic coordinates specified under subsection (h)(2) of
(h)(3)(i) shall serve copies of their applications on all non-GSO M SS applicants, permittees or
licensees meeting the criteria specified in § 25.257(a). Non-GSO MSS licensees or applicants
shall serve copies of their feeder link earth station applications, after the LM DS auction, on any
LMDS applicant or licensee within a distance of 150 nautical miles from the geographic
coordinates that it specified under 88 101.113(c)(2) or (c)(3)(i). Any necessary coordination shall
commence upon notification by the party receiving an application to the party who filed the
application. The results of any such coordination shall be reported to the Commission within sixty
days. The non-GSO MSS earth station licensee shall also provide al such LMDS licensees with a
copy of its channel plan.

28. Section 101.107 is amended by revising the Table entry for the frequency band 19,700 to
40,000 MHz line and adding a footnote in sequence to reads as follows:

§101.107 Frequency tolerance.

* k% % * %
FREQUENCY TOLERANCE (PERCENT)
Frequency (MHz) All fixed and Mobile stations Mobile stations
Base stations Over 3 Watts 3 Watts or less
19,700 to 27,500 (6) 0.03
27,500 to 28,350 0.001
29,100 to 29,250 0.001
31,000 to 31,075 (8) 0.001
31,075 to 31,225 (8) 0.001
31,225 to 31,300 (8) 0.001
31,300 to 40,000 (6) 0.03
* k% %k * %
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(8) For stations authorized prior to March 11, 1997, transmitter frequency tolerance shall not exceed 0.03 per-
cent.

29. Section 101.109 is amended by revising paragraph (c) by removing the Table entry on the
lines 27,500 MHz to 29,500 MHz and 31,000 to 31,300 MHz line and adding lines to the Table
to read asfollows:

§101.109 Bandwidth.

(C) * % *
Frequency Band Maximum
(MHz) Authorized
Bandwidth
21,200 to 23,600 100 MHz /4]

27,500 to 28,350 850 MHz
29,100 to 29,250 150 MHz
31,100 to 31,075 75 MHz
31,075 to0 31,225 150 MHz
31,225 to 31,300 75 MHz

* % %k % %

30. Section 101.113 is amended by revising paragraph (a) by removing the Table entry on the line
27,500 to 29,500 MHz frequency band and the line 31,000 to 31,300 MHz frequency band, add-
ing lines in sequence to the Table, revising footnote (7), and adding footnotes (8) and (9) in
sequence to read as follows:

§101.113 Transmitter power limitations.

(a * k% *
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Maximum allowable
Frequency Band (MHz) EIRP (1)*

Fixed Mobile
(dBW) (dBW)

+30 dBW/MHz
27,500 to 28,350 ©

29,100 to 29,250 @

31,000 to 31,075 ®© 30 dBW/MHz 30 dBW/MHz
31,075 to 31,225 ®O 30 dBW/MHz 30 dBW/MHz
31,225 to 31,300 ®© 30 dBW/MHz 30 dBW/MHz

* % k % %

M See §101.113(c).
®  For stations authorized prior to March 11, 1997, transmitter output power shall not exceed 0.05 watt.
©  For subscriber transceivers authorized in these bands, the EIRP shall not exceed 55dBW or 42 dBW/MHz.

* % k % %

31. Section 101.147 is amended by revising the introductory statement in paragraph (a), revising
the list of frequencies in paragraph (a) by removing the line 27,500-29,500 MHz and the line
31,000-31,300 MHz and adding lines in sequence, revising the footnote /16/ in paragraph (a),
removing paragraph (x), redesignating paragraphs (t) through (w) as paragraphs (u) through (x),
adding a new paragraph (t), and revising paragraph (u), as follows:

§101.147 Frequency assignments

(8 Frequenciesin the following bands are available for assignment for fixed microwave
services.

* % k % %

27,500-28,350 MHZ®
29,100-29,250 MHZz> 16
31,000-31,300 MHZ*®
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* %k k % %

1 Asof [the effective date of this rule], frequenciesin these bands are available for assignment only to LM DS radio
stations. Stationsinitially authorized prior to that date may continue to operate within the existing terms of the
outstanding licenses.

* %k k % %

(t) 27,500-28,350; 29,100-29,250; 31,000-31,300 MHz. These frequencies are available for
LMDS systems. Each assignment will be made on aBTA service area basis, and the assigned
spectrum may be subdivided as desired by the licensee.

(u) 31,000-31,300 MHz. Stations licensed in this band prior to March 11, 1997, may con-
tinue their authorized operations, subject to license renewal, on the condition that harmful
interference will not be caused to LM DS operations licensed in this band after [the effective date
of thisrulg]. In the sub-bands 31,000-31,075 and 31,225-31,300 MHz, stations initially licensed
prior to March 11, 1997, except in LTTS, and LM DS operations authorized after [the effective
date of thisrule], are equally protected against harmful interference from each other in accordance
with the provisions of § 101.103(b). For stations, except in LTTS, permitted to relocate to these
sub-bands, the following paired frequencies are available:

(1) 25 MHz authorized bandwidth channels

TRANSMIT RECEIVE
(receive) (transmit)
(MH2) (MH2)
31,012.5 31,237.5
31,037.5 31,262.5
31,062.5 31,287.5

(2) 75 MHz authorized bandwidth channel

TRANSMIT RECEIVE
(receive) (transmit)
(MH2) (MH2)
31,037.5 31,275.0

* % %k % %
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32. Section 101.305 is amended by revising paragraphs (a) through (c) to read as follows:
§101.305 Discontinuance, reduction, or impairment of service.

(& If the public communication service provided by a station in the Common Carrier Radio
Services and the Local Multipoint Distribution Service is involuntarily discontinued, reduced or
impaired for a period exceeding 48 hours, the station licensee must promptly notify the
Commission, in writing, at Federal Communications Commission, Common Carrier Radio Ser-
vices, 1270 Fairfield Road, Gettysburg, Pennsylvania 17325. In every such case, the licensee
must furnish full particulars as to the reasons for such discontinuance, reduction or impairment of
service, including a statement as to when normal service is expected to be resumed. When normal
service is resumed, prompt notification thereof must be given in writing to the Federal
Communications Commission, Common Carrier Radio Services, 1270 Fairfield Road, Gettysburg,
Pennsylvania, 17325.

(b) No station licensee subject to title |1 of the Communications Act of 1934, as amended,
may voluntarily discontinue, reduce or impair public communication service to a community or
part of a community without obtaining prior authorization from the Commission pursuant to the
procedures set forth in part 63 of this chapter. In the event that permanent discontinuance of
service is authorized by the Commission, the station licensee must promptly send the station
license to the Federal Communications Commission, Common Carrier Radio Services, 1270
Fairfield Road, Gettysburg, Pennsylvania 17325 for cancellation; except that station licenseesin
the Local Multipoint Distribution Service need not surrender the license for cancellation if the
discontinuance is aresult of a change of status by the licensee from common carrier to non-
common carrier pursuant to § 101.61.

(c) Any licensee not subject to title Il of the Communications Act of 1934, as amended, who
voluntarily discontinues, reduces or impairs public communication service to acommunity or a
part of acommunity must give written notification to the Commission within 7 days thereof. In
the event of permanent discontinuance of service, the station licensee must promptly send the
station license to the Federa Communications Commission, Common Carrier Radio Services,
1270 Fairfield Road, Gettysburg, Pennsylvania 17325 for cancellation; except that station li-
censees in the Local Multipoint Distribution Service need not surrender the license for cancel-
lation if the discontinuance is a result of a change of status by the licensee from non-common
carrier to common carrier pursuant to 8 101.61.

33. Section 101.311 isrevised to read as follows:

§101.311 Equal employment opportunities.
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Equal opportunities in employment must be afforded by all common carrier licensees and al
Local Multipoint Distribution Service licensees in accordance with the provisions of § 21.307.

* % k % %

34. Section 101.803 is amended by revising note (7) of paragraph (a), revising note (9) of para-
graph (d), and removing paragraph (e) to read as follows:

§101.803 Frequencies.
(a * * %

™ Asof [the effective date of thisrule], frequenciesin these band only are available for assignment to LMDS radio
stations. Stations authorized prior to that date may continue to operate within the existing terms of the
outstanding licenses, subject to renewal.

* % k % %

(d)***

©  Asof [the effective date of thisrule], frequenciesin these band only are available for assignment to LMDS radio
stations. Stations authorized prior to that date may continue to operate within the existing terms of the
outstanding licenses, subject to renewal.

35. A new Subpart L isto be added, as follows:

Subpart L - Local Multipoint Distribution Service

Sec.

101.1001 Eligibility

101.1003 LMDS digibility restrictions for incumbent LECs and cable companies.
101.1005 Frequencies available.

101.1007 Geographic service areas and number of licenses.

101.1009 System operations

101.1011 Construction requirements and criteriafor renewal expectancy.
101.1013 Permissible communications services.

101.1015 Application form and contents.

101.1017 Requesting regulatory status.

§ 101.1001 Eligibility.
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Any entity, other than one precluded by § 101.7 and by § 101.1003 of this part, is eligible for
authorization to provide Local Multipoint Distribution Service (LMDS) under this subpart.
Authorization will be granted upon proper application filed under the rules in this part and this
subpart.

§101.1003 LM DS dligibility restrictions for incumbent
L ECsand cable companies.

(a) Eligibility for LMDSlicense. Except as provided in paragraph (b) of this section, no in-
cumbent LEC or incumbent cable company, as defined in paragraph (c) of this section, nor any
entity owning an attributable interest in an incumbent LEC or incumbent cable company, shall
have an attributable interest in an LM DS license whose geographic service area significantly
overlaps such incumbent's authorized or franchised service area.

(1) Termination of restriction. This restriction shall terminate three years following
[the effective date of thisrule] unless the Commission extends its applicability based on a
determination that incumbent LECs or incumbent cable companies continue to have substantial
market power in the provision of local telephony or cable television services.

(2) Waiver of restriction. Upon completion of theinitial award of LMDS licenses, an incum-
bent LEC or incumbent cable company may petition for awaiver of the restriction on eligibility
based upon a showing that the petitioner no longer has market power in its authorized or
franchised service area as the result of the entry of new competitors, other than an LMDS
licensee, into such service area.

(b) Exception to eligibility restriction. The restriction set forth in paragraph (a) of this
section shall not apply to any license for the 31,000-31,075 megahertz and 31,225-31,300
megahertz bands of LM DS spectrum.

(c) Incumbent LECs and cable companies defined. The terms incumbent LEC and
incumbent cable company shall be defined as follows:

(1) Incumbent LEC. The term incumbent local exchange carrier or incumbent LEC shall be
defined, in accordance with § 251(h) of the Communications Act, to mean, with respect to an
area, that:

(A) On February 8, 1996, the LEC provided telephone exchange service in such area and was

deemed to be a member of the exchange carrier association pursuant to § 69.601(b) of this
chapter; or
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(B) Isaperson or entity that, on or after February 8, 1996, became a successor or assign of a
member described in paragraph (c)(1)(A) of this section; or

(C) Isan entity, or amember of aclass or category of entities, that the Commission has de-
termined under 8 251(h)(2) of the Communications Act to treat as alocal exchange carrier.

(2) Incumbent Cable Company. The term incumbent cable company means a company that
is franchised to provide cable service and is not subject to effective competition under the fol-
lowing definition of effective competition in § 623(1) of the Communications Act:

(A) Fewer than 30 percent of the households in the franchise area subscribe to the cable ser-
vice of acable system; or

(B) The franchise areaiis:

(1) Served by at least two unaffiliated multichannel video programming distributors each of
which offers comparable video programming to at least 50 percent of the householdsin the
franchise area; and

(i) The number of households subscribing to programming services offered by multichannel
video programming distributors other than the largest multichannel video programming distributor
exceeds 15 percent of the households in the franchise area; or

(C) A multichannel video programming distributor operated by the franchising authority for
that franchise area offers video programming to at least 50 percent of the households of that
franchise area; or

(D) A local exchange carrier or its affiliate (or any multichannel video programming distribu-
tor using the facilities of such carrier or its effiliate) offers video programming services directly to
subscribers by any means (other than direct-to-home satellite services) in the franchise area of an
unaffiliated cable operator which is providing cable service in that franchise area, but only if the
video programming services so offered in that area are comparable to the video programming
services provided by the unaffiliated cable operator in that area.

(d) Sgnificant overlap with authorized or franchised service area. For purposes of
paragraph (a) of this section, a significant overlap of an incumbent LEC's or incumbent cable
company's authorized or franchised service area occurs when at least 10 percent of the population
of the authorized or franchised service area, as determined by the 1990 census figures for the
counties contained in such service area, is within the LM DS licensed service area.
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(e) Definition of attributable interest. For purposes of paragraph (@) of this section, an entity
shall be considered to have an attributable interest in an incumbent LEC, incumbent cable
company, or LMDS licensee pursuant to the following criteria:

(2) A controlling interest shall constitute an attributable interest. Controlling interest means
majority voting equity ownership, any general partnership interest, or any means of actua
working control (including negative control) over the operation of the entity, in whatever manner
exercised.

(2) Partnership and similar ownership interests and any stock interest amounting to 20
percent or more of the equity, or outstanding stock or outstanding voting stock of an entity.

(3) Stock interests held in trust that exceed the limit set forth in paragraph (€)(2) of this sec-
tion shall congtitute an attributable interest of any person who holds or shares the power to vote
such stock, of any person who has the sole power to sell such stock, and, in the case of stock held
in trust, of any person who has the right to revoke the trust at will or to replace the trustee at will.
If the trustee has a familial, personal, or extra-trust business relationship to the grantor or the
beneficiary, the stock interests held in trust shall constitute an attributable interest of such grantor
or beneficiary, as appropriate.

(4) Non-voting stock shall constitute an attributable interest in the issuing entity if it exceeds
the limit set forth in paragraph (e)(2) of this section.

(5) Debt and interests such as warrants and convertible debentures, options, or other interests
(except non-voting stock) with rights of conversion to voting interests shall not constitute
attributable interests unless and until conversion is effected.

(6) Limited partnership interests amounting to 20 percent or more, calculated according to
both the percentage of equity paid in and the percentage of distribution of profits and losses, shall
constitute an attributable interest of each such limited partner.

(7) Officers and directors of an incumbent LEC or incumbent cable company, an LMDS i-
censee, or an entity that controls such incumbent LEC, incumbent cable company, or LMDS
licensee, shall be considered to have an attributable interest in such incumbent LEC, incumbent
cable company, or LMDS licensee.

(8) Ownership interests that are held indirectly by any party through one or more intervening
corporations or other entities shall be determined by successive multiplication of the ownership
percentages for each link in the vertical ownership chain and application of the relevant attribution
benchmark to the resulting product, except that, if the ownership for any interest in any link in the
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chain exceeds 50 percent or represents actual control, it shall be treated asiif it were a 100 percent
interest.

(9) Any person who manages the operations of an incumbent LEC or incumbent cable
company or an LMDS licensee pursuant to a management agreement shall be considered to have
an attributable interest in such incumbent LEC, incumbent cable company or LMDS licensee, if
such person or its affiliate has authority to make decisions or otherwise engage in practices or
activities that determine, or significantly influence:

(i) The nature or types of services offered by such entity;

(i) The terms upon which such services are offered; or

(iii) The prices charged for such services.

(10) Any person or its affiliate who enters into ajoint marketing arrangement with an incum-
bent LEC, an incumbent cable company, an LM DS licensee, or an affiliate of such entity, shall be
considered to have an attributable interest in such incumbent LEC, incumbent cable company,
LMDS licensee, or affiliate, if such person or its affiliate has authority to make decisions or
otherwise engage in practices or activities that determine;

(i) The nature or types of services offered by such entity;

(i) The terms upon which such services are offered; or

(iii) The prices charged for such services.

(f) Divestiture. Any incumbent LEC or incumbent cable company, or any entity owning an
attributable interest in an incumbent LEC or incumbent cable company, that would otherwise be
barred from participating in an LM DS auction by the eligibility restriction in paragraph (a) of this
section, may be a party to an LMDS application (.e., have an attributable interest in the
applicant), and such applicant will be eligible for an LM DS license, pursuant to the divestiture
procedures set forth in paragraphs (f)(1) through (f)(6) of this section.

(1) Divestiture shall be limited to the following prescribed means:

(A) An LMDS applicant holding an attributable interest in an incumbent LEC or incumbent
cable company may divest such interest in the incumbent LEC or cable company.

(B) Other LM DS applicants disqualified under paragraph (a), will be permitted to:
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(1) Partition and divest that portion of the existing authorized or franchised service area that
causes it to exceed the overlap restriction in paragraph (d) of this section, subject to applicable
regulations of state and local governments; or

(i1) Partition and divest that portion of the LM DS geographic service area that exceeds the
overlap restriction in paragraph (d) of this section.

(C) Divestiture may be to an interim trustee if a buyer has not been secured in the required
period of time, aslong asthe LMDS applicant has no interest in or control of the trustee and the
trustee may dispose of the license as it seesfit.

(2) The LMDS applicant shall certify as an exhibit to its short form application that it and all
parties to the application will come into compliance with paragraph (a).

(3) If such LMDS applicant is a successful bidder in an auction, it must submit with its
long-form application a signed statement describing its efforts to date and future plans to come
into compliance with the eligibility restrictions in paragraph (&) of this section.

(4) If such an LMDS applicant is otherwise qualified, its application will be granted subject to
a condition that the applicant shall come into compliance with the ligibility restrictionsin
paragraph (a), within ninety (90) days of final grant of such LMDS license.

(5) An LMDS applicant will be considered to have come into compliance with paragraph (a)
of this section if:

(A) In the case of the divestiture of a portion of an LMDS licensg, it has submitted to the
Commission an application for license assignment or transfer of control of the requisite portion of
the LMDS geographic service area

(B) In all other cases, it has submitted to the Commission a signed certification that it has
come into compliance with paragraph (a) of this section by the following means, identified in such
certification:

() By divestiture of adisqualifying interest in an incumbent LEC or incumbent cable compa
ny, identified in terms of the interest owned, the owner of such interest (and, if such owner is not
the applicant itself, the relationship of the owner to the applicant), the name of the party to whom
such interest has been divested, and the date such divestiture was executed; or

(i) By divestiture of the requisite portion of the incumbent LEC's or incumbent cable
company's existing authorized or franchised service area, identified in terms of the name of the
party to whom such interest has been divested, the date such divestiture was executed, the name
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of any regulatory agency that must approve such divestiture, and the date on which an application
was filed for this purpose with the regulatory agency.

(6) If no such certification or application is tendered to the Commission within ninety (90)
days of final grant of the initial license, the Commission may consider the short form certification
and the long form divestiture statement to be material, bad faith misrepresentations and shall
invoke the condition on the initia license, cancelling or rescinding it automaticaly, shal retain all
monies paid to the Commission, and, based on the facts presented, shall take any other action it
may deem appropriate.

Note 1 to paragraph (e): Waiversof § 101.1002(e) may be granted upon an affirmative showing:

(1) That the interest holder has less than a 50 percent voting interest in the licensee and there
is an unaffiliated single holder of a 50 percent or greater voting interest;

(2) That the interest holder is not likely to affect the local market in an anticompetitive man-
ner,

(3) That the interest holder is not involved in the operations of the licensee and does not have
the ability to influence the licensee on aregular basis; and

(4) That grant of awaiver isin the public interest because the benefits to the public of com-
mon ownership outweigh any potential anticompetitive harm to the market.

§ 101.1005 Frequencies available.
(@ Thefollowing frequencies are available for assgnment to LMDS in two license blocks:

Block A of 1,150 MHz  Block B of 150 MHz

27,500-28,350 MHz 31,000-31,075 MHz

29,100-29,250 MHz 31,225-31,300 MHz

31,075-31,225 MHz

(b) InBlock A licenses, the frequencies are authorized as follows:

(1) 27,500-28,350 MHz is authorized on a primary protected basis and is shared with Fixed
Satellite Service (FSS) systems.
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(2) 29,100-29,250 MHz is shared on a co-primary basis with feeder links for non-
geostationary orbit Mobile Satellite Service (NGSO/MSS) systems in the band and is limited to
LMDS hub-to-subscriber transmissions, as provided in § 25.257 and § 101.103(h) of this part.

(3) 31,075-31,225 MHz is authorized on a primary protected basis and is shared with private
microwave point-to-point systems licensed prior to March 11, 1997, as provided in § 101.103(b).

(c) In Block B licenses, the frequencies are authorized as follows:

(2) on aprimary protected basis if LMDS shares the frequencies with systems licensed as Lo-
cal Televison Transmission Service (LTTS) licensed prior to March 11, 1997, as provided in §
101.103(b).

(2) on a co-equal basis with systems not licensed asLTTS prior to March 11, 1997, as pro-
vided in § 101.103(g) of this part.

§101.1007 Geogr aphic service areas and number of licenses.

LMDS service areas are Basic Trading Areas (BTAS) as defined in the Rand McNally 1992
Commercial Atlas & Marketing Guide, 123rd Edition, at pages 38-39, that identifies 487 BTAs
based on the 50 States and as defined to include the BTA-like areas of the United States Virgin
Islands, American Samoa, Guam, Mayaguez/Aguadilla-Ponce, Puerto Rico, San Juan, Puerto
Rico, and the Commonwealth of Northern Marinas, for atotal of 493 BTAS.

§101.1009 System operations

(@ The licensee may construct and operate any number of fixed stations anywhere within the
area authorized by the license without prior authorization, except as follows:

(1) A station would be required to be individually licensed if:

(A) international agreements require coordination;

(B) submission of an Environmental Assessment is required under § 1.1307.
(C) the station would affect the radio quiet zones under § 101.123.

(2) Any antenna structure that requires notification to the Federal Aviation Administration
(FAA) must be registered with the Commission prior to construction under 8 17.4.
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(b) Whenever alicensee constructs or makes system changes as described in paragraph (a),
the licensee is required to notify the Commission within 30 days of the change under § 101.61 and
include a statement of the technical parameters of the changed station.

§101.1011 Construction requirements and criteria for renewal expectancy

(& LMDS licensees must make a showing of substantial service" in their license area within
ten years of being licensed. " Substantial” service is defined as service which is sound, favorable,
and substantially above alevel of mediocre service which might minimally warrant renewal.
Failure by any licensee to meet this requirement will result in forfeiture of the license and the
licensee will be indligible to regain it.

(b) A renewa applicant involved in a comparative renewal proceeding shall receive a prefer-
ence, commonly referred to as arenewal expectancy, that is the most important comparative
factor to be considered in the proceeding as long as the applicant's past record for the relevant li-
cense period demonstrates that:

(1) Therenewal applicant has provided " substantial” service during its past license term; and

(2) Therenewal applicant has substantially complied with applicable FCC rules, policies, and
the Communications Act of 1934, as amended.

(c) Inorder to establish itsright to a renewal expectancy, an LMDS renewal applicant in-
volved in a comparative renewal proceeding must submit a showing explaining why it should
receive arenewa expectancy. At aminimum, this showing must include:

(1) A description of its current service in terms of geographic coverage and population
served:

(2) An explanation of its record of expansion, including a timetable of new construction to
meet changes in demand for service:

(3) A description of itsinvestmentsin itsLMDS system; and

(4) Copiesof al FCC orders finding the licensee to have violated the Communications Act
or any FCC rule or policy; and alist of any pending proceedings that relate to any matter
described in this paragraph.

(d) Inmaking its showing of entitlement to arenewa expectancy, arenewal applicant may
claim credit for any system modification applications that were pending on the date it filed its
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renewal application. Such credit will not be allowed if the modification application is dismissed or
denied.

8 101.1013 Per missible communications services.

(a) Authorizations for stations in the Local Multipoint Distribution Service will be granted to
provide services on acommon carrier basis or a non-common carrier basis or on both a common
carrier and non-common carrier basis in a single authorization.

(b) Stations may render any kind of communications service consistent with the
Commission's rules and the regulatory status of the station to provide services on acommon
carrier or non-common carrier basis.

(c) An applicant or licensee may submit a petition at any time requesting clarification of the
regulatory status required to provide a specific communications service.

§101.1015 Application form and contents.

(@ Applicationsfor initia authorization are filed on FCC Form 175 in accordance with
Subpart M of this Part, and Part 1, Subpart Q. FCC Form 600 is submitted subsequently either by
the winning bidder, if an auction is held to decide among two or more mutually exclusive
applications, or, in cases of no mutual exclusivity, by the sole applicant. Applications to amend
pending applications and to modify licenses are filed on FCC Form 600.

(b) Foreign ownership information. All LMDS applicants will provide the information re-
guested on FCC Form 600 to address all of the eligibility requirementsin 8§ 101.7 of this Part. All
licensees will keep the information updated.

§ 101.1017 Requesting regulatory status.

(a) Initial applications.

(2) An applicant will specify on FCC Form 600 if it is requesting authorization to provide
services on acommon carrier basis, a non-common carrier basis, or on both a common carrier and
non-common carrier basis.

(b) Amendment of pending applications.

(1) Any pending application may be amended to: (i) change the carrier status requested, or

(i) add to the pending request in order to obtain both common carrier and non-common carrier
statusin asingle license.
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(2) Amendments to change, or add to, the carrier status in a pending application are minor
amendments filed under § 101.29 in this Part.

(c) Modification of license.

(1) A licensee may modify alicenseto: (i) change the carrier status authorized, or (ii) add to
the status authorized in order to obtain both common carrier and non-common carrier statusin a
single license.

(2) Applications to change, or add to, the carrier status in a license are modifications not
requiring prior Commission authorization filed under § 101.61 of this Part. If the change results
in the discontinuance, reduction, or impairment of an existing service, the licensee is also gov-
erned by 8 101.305(b) or (c) and submits the application under 8 101.61 in conformance with the
time frames and requirements of § 101.305(b) or (c).

36. A new subpart M consisting of 88 101.1101 through 101.1112 will be added to Part 101 to
read as follows:

Subpart M -- Competitive Bidding Proceduresfor LM DS

Sec.

101.1101 LMDS service subject to competitive bidding.

101.1102 Competitive bidding design for LMDS.

101.1103 Competitive bidding mechanisms.

101.1104 Bidding application (FCC Forms 175 and 175-S).

101.1105 Submission of payments.

101.1106 Long-form application (FCC Form 600).

101.1107 Bidding credits for small businesses and entities with average gross revenues of not
more than $75 million.

101.1108 Installment payments for licenses won by small businesses and entities with average
gross revenues of not more than $75 million.

101.1109 Certifications, disclosures, records maintenance and audits.

101.1110 Petitionsto deny.

101.1111 Procedures for partitioned licenses.

101.1112 Definitions.

§101.1101 LM DS service subject to competitive bidding.
Mutually exclusive initial applications for LM DS licenses are subject to competitive bidding
procedures. The procedures set forth in part 1, subpart Q, of this chapter will apply unless

otherwise provided in this part.
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§101.1102 Competitive bidding design for LM DS.

The Commission will employ a ssmultaneous multiple round auction design when choosing
from among mutually exclusive initial applications to provide LMDS, unless otherwise specified
by the Wireless Telecommunications Bureau before the auction.

§ 101.1103 Competitive bidding mechanisms.

(@) Sequencing. The Commission will establish and may vary the sequence in which LMDS
licenses are auctioned.

(b) Grouping. The Commission will determine which licenses will be auctioned smulta-
neously or in combination based on interdependency and administrative circumstances.

(c) Minimum bid increments. The Commission may, by public announcement before or
during an auction, require minimum bid increments in dollar or percentage terms.

(d) Sopping rules. The Commission may establish stopping rules before or during an auc-
tion in order to terminate the auction within a reasonable time.

(e) Activity rules. The Commission may establish activity rules which require a minimum
amount of bidding activity. In the event that the Commission establishes an activity rulein
connection with a smultaneous multiple round auction, each bidder may request waivers of such
rule during the auction. The Commission may, by public announcement either before or during
the auction, specify or vary the number of waivers available to each bidder.

(f) Bid withdrawal, default and disqualification payments. The Commission will impose
payments on bidders who withdraw high bids during the course of an auction, who default on
payments due after an auction terminates, or who are disqualified. Payments will be calculated as
set forth in 88 1.2104(g) and 1.2109 of this chapter. When the amount of such a payment cannot
be determined, a deposit of up to 20 percent of the amount bid on the license will be required.

(g) Tiebids. Where atie bid occurs, the high bidder will be determined by the order in
which the bids were received by the Commission.

§101.1104 Bidding application (FCC Forms 175 and 175-S).

Each applicant to participate in competitive bidding for LM DS licenses must submit an appli-
cation (FCC Forms 175 and 175-S) pursuant to the provisions of § 1.2105 of this chapter.

§101.1105 Submission of payments.
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() Each applicant to participate in an LM DS auction will be required to submit an upfront
payment in accordance with § 1.2106 of this chapter as announced by the Wireless Telecom-
munications Bureau by Public Notice.

(b) Winning biddersin LMDS auctions, except those businesses meeting the definition of
small business or qualifying as a business with average gross revenues for the preceding three
years of not more than $75 million under 8 101.1112, must submit a down payment to the Com-
mission in an amount sufficient to bring their total deposits up to 20 percent of their winning bids
within ten business days following the release of a Public Notice announcing the close of the
auction. Winning bidders, except those qualifying for installment payments, must pay the full
balance of their winning bids with ten business days following the release of a Public Notice that
the Commission is prepared to award the licenses.

() Winning biddersin LMDS auctions that meet the definition of small business or business-
es with average gross revenues for the preceding three years of not more than $75 million under §
101.1112 must submit a down payment to the Commission in an amount sufficient to bring their
total deposits up to 10 percent of their winning bids within ten business days following the release
of a Public Notice announcing the close of the auction, and up to 20 percent of their winning bids
within ten business days of the release of a Public Notice that the Commission is prepared to
award the licenses. The remaining 80 percent of the purchase price will then be subject to the
installment financing provisions of § 101.1108.

§101.1106 L ong-form application (FCC Form 600).

Each successful bidder for an LMDS license must submit a long-form application (FCC Form
600) within ten business days after being notified by Public Notice that it is the winning bidder.
Applications for LMDS on FCC Form 600 must be submitted in accordance with § 1.2107 of this
chapter, all applicable procedures set forth in the rules in this part, and any applicable Public
Notices that the Commission may issue in connection with an auction. After an auction, the
Commission will not accept long-form applications for LM DS licenses from anyone other than the
auction winners and parties seeking partitioned licenses pursuant to agreements with auction
winners under § 101.1111 of this chapter.

§101.1107 Bidding creditsfor small businesses and entities with average gross revenues of
not more than $75 million.

(& A winning bidder that qualifies as a small business pursuant to § 101.1112 may use a
bidding credit of 25 percent to lower the cost of its winning bid.
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(b) A winning bidder that has average gross revenues for the preceding three years of more
than $40 million but not more than $75 million pursuant to § 101.1112 may use a bidding credit
of 15 percent to lower the cost of its winning bid.

(c) The bidding credits referenced in paragraphs (a) and (b) of this section are not cumula-
tive.

(d) Unjust enrichment.

(2) A licensee that utilizes a bidding credit, and that during the initial license term seeks to
assign or transfer control of alicense to an entity that does not meet the eligibility criteriafor a
bidding credit, will be required to reimburse the U.S government for the amount of the bidding
credit plusinterest at the rate imposed for installment financing at the time the license was
awarded, as a condition of Commission approval of the assignment or transfer. If, within the
initial term of the license, alicensee that utilizes a bidding credit seeks to assign or transfer control
of alicense to an entity that is eligible for alower bidding credit, the difference between the
bidding credit obtained by the assigning party and the bidding credit for which the acquiring party
would qualify, plusinterest at the rate imposed for installment financing at the time the license
was awarded, must be paid to the U.S. government as a condition of Commission approva of the
assignment or transfer. If, within theinitial license term, a licensee that utilizes a bidding credit
seeks to make any ownership change that would result in the licensee losing eligibility for a
bidding credit (or qualifying for alower bidding credit), the amount of the bidding credit (or the
difference between the bidding credit originally obtained and the bidding credit for which the
restructured licensee would qualify), plus interest at the rate imposed for installment financing at
the time the license was awarded, must be paid to the U.S. government as a condition of
Commission approval of the ownership change.

(2) The amount of payments made pursuant to paragraph (d)(1) of this section will be re-
duced over time asfollows: (1) atransfer in the first two years of the license term will result in a
forfeiture of 100 percent of the value of the bidding credit (or, in the case of small businesses
transferring to businesses having average gross revenues of more than $40 million but not more
than $75 million, 100 percent of the difference between the bidding credit received by the former
and the bidding credit for which the latter is eligible); (2) in year three of the license term the
payment will be 75 percent; (3) in year four the payment will be 50 percent; and (4) in year five
the payment will be 25 percent, after which there will be no required payment.

§101.1108 I nstallment payments for licenses won by small businesses and entities with
average gross revenues of not more than $75 million.

(@ A winning bidder that qualifies as a small business pursuant to § 101.1112 must submit to
the Commission a down payment of 20 percent of the net auction price for the license pursuant to
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8 101.1105(c) of this chapter and may pay the remaining 80 percent of the net auction price for
the license in installment payments over the term of the license. Interest shall be imposed based
on the rate for ten-year U.S. Treasury obligations applicable on the date the license is granted,
plus 2.5 percent. Payments shall include interest only for the first two years and payments of
interest and principal amortized over the remaining eight years of the license term.

(b) A winning bidder that has average gross revenues for the three preceding years of more
than $40 million but not more than $75 million pursuant to § 101.1112 must submit to the
Commission a down payment of 20 percent of the net auction price for the license pursuant to 8
101.1105(c) of this chapter and may pay the remaining 80 percent of the net auction price for the
license in installment payments. Interest shall be imposed based on the rate for ten-year U.S.
Treasury obligations applicable on the date the license is granted, plus 2.5 percent. Payment of
interest and principal shall be amortized over the ten years of the license term.

(c) Unjust enrichment. A licensee that utilizes installment financing and that seeks to assign
or transfer control of alicense to an entity not meeting the eligibility standards for installment pay-
ments must pay not only unpaid principal but also any unpaid interest accrued through the date of
assignment or transfer as a condition of Commission approval. If alicensee that utilizes
installment financing seeks to assign or transfer control of alicense to an entity qualifying for a
less favorable installment plan, its payment plan will be adjusted to reflect the assignee's or
transferee's eligibility status as a condition of Commission approval of the assgnment or transfer.
If alicensee that utilizes installment financing seeks to change its ownership structure in such a
way that would result in aloss of digibility for installment payments, it must pay the unpaid
principal and accrued interest as a condition of Commission approval of the change. If such a
change in ownership would result in the licensee qualifying for a less favorable installment plan, it
must adjust its payment plan to reflect its new eligibility status as a condition of Commission
approval. A licensee may not change its payment plan to a more favorable plan.

(d) Late installment payment. Any licensee that submits a scheduled installment payment
more than fifteen days late will be charged a late payment fee equal to five percent of the amount
of the past due payment.

(e) Paymentswill be applied in the following order: late charges, interest charges, principa
payments.

§101.1109 Certifications, disclosures, records maintenance and audits.
() Short-form applications: certifications and disclosure. In addition to certifications and

disclosures required in part 1, subpart Q, of this chapter, each applicant for an LM DS license
which qualifies as a small business or a business with average gross revenues for the three

APPENDIX A :: PAGE 33



Federal Communications Commission FCC 97-82

preceding years of more than $40 million but not more than $75 million shall append the following
information as an exhibit to its FCC Form 175:

(1) Theidentity of the applicant's affiliates and controlling principals; and
(2) The applicant's gross revenues, computed in accordance with § 101.1112.

(b) Long-form applications: certifications and disclosure. In addition to the requirementsin
8 1.2107, each applicant submitting along-form application for an LM DS license and qualifying
asasmall business or a business with average gross revenues for the three preceding years of
more than $40 million but not more than $75 million shall, in an exhibit to its long-form
application:

(1) Disclose separately and in the aggregate the gross revenues, computed in accordance
with § 101.1112, for each of the following: the applicant, the applicant's affiliates, the applicant's
controlling principals, and, if a consortium of small businesses or businesses with average gross
revenues for the three preceding years of more than $40 million but not more than $75 million, the
members of the joint venture;

(2) List and summarize all agreements or other instruments (with appropriate references to
specific provisions in the text of such agreements and instruments) that support the applicant's
eligibility as a small business or a business with average gross revenues for the three preceding
years of more than $40 million but not more than $75 million, including the establishment of de
facto and de jure control; such agreements and instruments include, but are not limited to, articles
of incorporation and bylaws, shareholder agreements, voting or other trust agreements, franchise
agreements, and any other relevant agreements including letters of intent, oral or written; and

(3) List and summarize any investor protection agreements, including rights of first refusal,
supermajority clauses, options, veto rights, and rights to hire and fire employees and to appoint
members to boards of directors or management committees.

(c) Records maintenance. All winning bidders qualifying as small businesses or businesses
with average gross revenues for the three preceding years of more than $40 million but not more
than $75 million shall maintain at their principal place of business an updated file of ownership,
revenue, and asset information, including any document necessary to establish eligibility as a small
business or business with average gross revenues for the three preceding years of more than $40
million but not more than $75 million. Licensees (and their successors-in-interest) shall maintain
such files for the term of the license. Applicants that do not obtain the license(s) for which they
applied shall maintain such files until the grant of such license(s) isfinal, or one year from the date
of the filing of their short-form application (FCC Form 175), whichever is earlier.
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(d) Audits.

(1) Applicants and licensees claiming eligibility as a small business or business with average
gross revenues for the three preceding years of more than $40 million but not more than $75
million shall be subject to audits by the Commission. Selection for audit may be random, on
information, or on the basis of other factors.

(2) Consent to such auditsis part of the certification included in the short-form application
(FCC Form 175). Such consent shall include consent to the audit of the applicant's or licensee's
books, documents and other material (including accounting procedures and practices) regardless
of form or type, sufficient to confirm that such applicant's or licensee's representations are, and
remain, accurate. Such consent shall include inspection at al reasonable times of the facilities, or
parts thereof, engaged in providing and transacting business, or keeping records regarding
licensed LMDS service, and shall also include consent to the interview of principals, employees,
customers and suppliers of the applicant or licensee.

§101.1110 Petitions to deny.

Procedures regarding petitions to deny long-form applications in the LM DS service will be
governed by 88 1.2108(b) through 1.2108(d) of this chapter.

§101.1111 Proceduresfor partitioned licenses.

(&) LMDS licensees may apply to partition their licensed geographic service area or
disaggregate their licensed spectrum.

(b) If partitioned licenses or disaggregated licenses are being applied for in conjunction with a
license(s) to be awarded through competitive bidding procedures --

(1) The applicable procedures for filing short-form applications and for submitting upfront
payments and down payments contained in this Chapter shall be followed by the applicant, which
must disclose as part of its short-form application all parties to agreement(s) with or among
entities to partition or disaggregate the license pursuant to this section, if won at auction. See §
1.2105(a)(2)(viii).

(2) Each entity that is a party to an agreement to partition the license shall file along-form

application for its respective, mutually agreed-upon geographic area or spectrum together with
the application for the remainder of the BTA or spectrum filed by the auction winner.
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(c) If the partitioned or disaggregated license is being applied for as a partial assignment of
the license following grant of theinitia license, request for authorization for partial assignment of
alicense shall be made pursuant to 8 101.115(f).

§ 101.1112 Definitions

(a) Scope. The definitions in this section apply to 88 101.1101 through 101.1112, unless
otherwise specified in those sections.

(b) Small business; consortium.

(1) A small business is an entity that, together with its affiliates and controlling principals, has
average gross revenues for the three preceding years of not more than $40 million.

(2) For purposes of determining whether an entity meets the definition of small business or
qualifies as a business with average gross revenues for the three preceding years of more than $40
million but not more than $75 million, the gross revenues of the applicant, its affiliates and
controlling principals shall be considered on a cumulative basis and aggregated.

(3) Consortium. A consortium of small businesses, or a consortium of businesses with
average gross revenues for the three preceding years of more than $40 million but not more than
$75 million, is a conglomerate organization formed as a joint venture between or among mutually
independent business firms, each of which individually satisfies the definition of a small business
or business with average gross revenues for the three preceding years of more than $40 million
but not more than $75 million. Each individua member must establish its dligibility as a small
business or business with average gross revenues for the three preceding years of more than $40
million but not more than $75 million. Where an applicant (or licensee) is a consortium of small
businesses or a consortium of businesses with average gross revenues for the three preceding
years of more than $40 million but not more than $75 million, the gross revenues of each business
shall not be aggregated.

(c) Gross Revenues. Gross revenues shall mean all income received by an entity, whether
earned or passive, before any deductions ar